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Introduction 



Background and 
Purpose 



Arrangement and Use 
of this Guide 



The Transport and Works Act 1992 (‘the Act’) introduces a Ministerial order- 
making system in England and Wales for authorising the construction or 
operation of railways, tramways, trolley vehicle systems, other guided 
transport systems, inland waterways, and structures interfering with rights 
of navigation. Orders may also provide for a number of matters ancillary 
to construction or operation. Such matters include the compulsory 
acquisition of land, the making of byelaws and the charging of penalty fares. 

Historically, most of these types of project have required approval by 
Parliament through Private Bills so the Act marks a fundamental procedural 
change. The exceptions were Light Railway Orders (‘LROs’) and the now 
defunct provisional orders for tramways, which nevertheless had a 
Parliamentary stage. 

The Act brings the procedures for authorising public transport, inland 
waterways and works such as tidal barrages more into line with those that 
have applied for many years to highways projects and other large develop- 
ments, such as airports and power stations. There are important differences: 
a Secretary of State will rarely be the promoter (as in the case of trunk roads) 
and the applicant is not appealing against a local planning authority refusal 
to grant planning permission, as applies in general planning appeal cases. 
Nevertheless, the key features of these various authorisation processes are 
similar. When seeking a TWA order, the applicant will be required to consult 
and give notice, prior to making the application. The application will 
normally require an accompanying Environmental Statement. On making 
the application, the applicant must publish a notice of the application and 
notify the local planning authority and all those whose land, or rights in or 
over land, would be compulsorily acquired. Anyone will be able to object or 
make representations relating to the proposals in an application. A local 
inquiry or a hearing will be held when required or desirable. In certain 
circumstances it will be possible to deal with objections by written 
representations. The relevant Secretary of State will determine the applica- 
tion having taken into account, where applicable, the report and recom- 
mendations of the inquiry Inspector. 

The new procedures take effect from 1 January 1993. They apply only in 
England and Wales. In Scotland, transport and other works will continue to 
be authorised under the Private Legislation Procedure (Scotland) Act 1936. 
Works straddling the border between England and Scotland will continue to 
require a private enactment. LROs in Scotland will continue to be made 
under the Light Railways Acts of 1896 and 1912. LROs are used mainly for 
railway preservation projects. In England and Wales LROs will be replaced 
by orders made under section 1. Applications for LROs in Scotland should 
continue to be made to the Department of Transport. The procedure in 
Northern Ireland for authorising works covered by sections 1 and 3 is under 
review. Since Direct Rule was introduced in 1972, they have been dealt with 
by a mixture of Private Bills (very rare), Orders in Council and subordinate 
orders. 



This booklet is a guide primarily for applicants for orders under the Act and 
for those affected by the proposals in applications. It seeks to explain the 
new system from before the making of an application to after the order is 
made. It should be read in conjunction with the Act itself and with 
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the Transport and Works (Applications and Objections Procedure) Rules 
1992 (the 'Applications Rules’) 



Terminology 



9 the Transport and Works (Inquiries Procedure) Rules 1992 (the ‘Inquiries 
Procedure Rules’). 

Other Statutory Instruments will be relevant to certain applications; these 
are mentioned at appropriate points in the text. A list of the associated SI 
numbers is available from the processing unit (for address see Annex 1). 
Should there be any inconsistency between the guidance and the provisions 
in the related Statutory Instrument, the latter prevail. 

There are references in this guide to various documents being available on 
request from the processing unit. A reasonable charge, reflecting printing 
and distribution costs, maybe made for supplying these documents. 

This guide is arranged as follows: 

Part 1 outlines some general principles and policies relating to the system. 

Part 2 deals with the procedures for applicants at the pre-application stage 
including the preparation of Environmental Statements. 

Part 3 provides guidance on the submission to the Secretary of State of an 
application. 

Part 4 covers the post-application procedures, including the making of 
objections and the arrangements for, and conduct of, inquiries. 

Part 5 deals with the Secretary of State’s determination of an application. 

Part 6 describes the procedures where the relevant Secretary of State decides 
that proposals in the application are of national significance. These schemes 
will be considered by Parliament on the basis of a resolution moved by a 
Government Minister inviting each House to approve the proposals in 
principle. In these cases Parliament’s consideration must precede the public 
inquiry and the Secretary of State’s decision. 

Part 7 deals with the assimilation of procedures where an application relates 
to proposals which require a consent, permission or licence under another 
enactment, or the making or confirmation of an order under another 
enactment. Examples are listed building consent, the consent to the 
withdrawal of a railway passenger service and a change to the status of an 
inland waterway arising from waterways works. 



References in the text to the ‘Secretary of State’ mean the relevant Secretary 
of State (unless otherwise indicated). 

For the determination of applications, the relevant Secretary of State is: 

• for transport schemes under section 1 of the Act and for works interfering 
with rights of navigation under section 3 having primarily a transport 
purpose (excluding airports) - the Secretary of State for Transport; 
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Further enquiries 



• for inland waterways (section 3(1) (a)) and for any other works interfering 
with rights of navigation in and around England under section 3(l)(b) - 
the Secretary of State for the Environment; 

• for energy related works interfering with rights of navigation (for example 
energy barrages) under section 3(l)(b) - the Secretary of State for Trade 
and Industry; 

® for any other works interfering with rights of navigation in and around 
Wales under section 3(l)(b) - the Secretory of State for Wales. 

Where an application contains proposals under both section 1 and section 3, 
the relevant Secretary of State will be determined by the primary purpose of 
the order. For example a new railway line involving partial construction in 
the sea would be a section 1 order; a tidal barrage or a pier incorporating a 
road or railway line would be dealt with under a section 3 order. 



The term ‘processing unit’ means TWA Branch in the Department of 
Transport (address given in Annex 1). This unit will receive and process all 
applications for section 1 and 3 orders, irrespective of which Secretary of 
State will make or refuse the order. Section 1 orders will, in all cases, be 
processed by the Department of Transport and determined by the Secretary 
of State for Transport. Processing of applications for those section 3 orders 
to be determined by the Secretaries of State for the Environment, Trade and 
Industry or Wales will be undertaken by the processing unit on an agency 
basis for the Department of the Environment, Department of Trade and 
Industry, and Welsh Office respectively. Processing of such applications will 
continue to the point where a determination can be made (for example, to the 
receipt of the Inspector’s report following a public inquiry), although key 
decisions such as whether proposals in an application are nationally 
significant and whether or not a public inquiry should be held will be made 
by the Secretary of State who is to determine the application. At the 
appropriate time, the papers will then be forwarded to the appropriate 
Department so that the relevant Secretary of State can determine whether to 
make or refuse the proposed order. 

In this guide a reference to ‘section’ is to a section in the Act. Unless 



otherwise indicated references in Parts 1 to 3 to ‘Rules’ and ‘Schedules’ 



mean the Applications Rules. In other Parts the text indicates whether the 
rule referred to is from the Applications or Inquiries Procedure Rules. 



If, having read this booklet and the associated rules and regulations, you 
have questions about the procedures please contact the processing unit at the 
address and telephone number given in Annex 1. 
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Part 1: General Principles and Policies 
Explained 



What is the purpose of 
an order under the Act? 



What can be included 
in an order? 



1.1 The order-making procedure provides a mechanism for the Secretary of 
State to grant statutory authority for matters which would previously have 
been authorised by the promotion of a private Bill in Parliament. The origin 
of private Bill procedure lies in the constitutional right of the citizen to seek 
rights and powers of a private or local nature which would not otherwise be 
available in general law. An order under the Act will be needed in essentially 
the same circumstances. 

1.2 A common example of the sort of matter which requires statutory 
authority is the construction and operation of any works which will interfere 
with public rights such as a right of way over a highway. Statutory powers 
may also be required for works affecting rights of navigation on a river or in 
the sea. Similarly, if it is desired to transfer, alter or remove rights, powers or 
obligations (which relate to transport works or to works in the sea) contained 
in an existing private Act, statutory authority in the form of an order may be 
needed. 

1.3 Where works are to be constructed entirely on private land, statutory 
authority would not normally be necessary, but there may be other reasons 
why it would be desirable to seek statutory authority in these circumstances. 
The granting of statutory authority means that the works will enjoy the status 
of a statutory undertaking, for example in planning law, and this brings with 
it certain privileges. It also makes available to the undertaker the defence of 
statutory authority against actions for nuisance which may arise from the 
construction or operation (without negligence) of the works. 



1.4 Prospective applicants should note that the granting of statutory 
authority does not remove the need for planning permission to be sought for 
development. Nor does it necessarily remove the need to comply with any 
other statutory requirement for a consent, permission or licence relating to 
a proposed activity. The Act does, however, make special provision 
(described in Part 7 of this guide) for other statutory processes either to be 
assimilated with or subsumed by the order making-procedure. 

1.5 In cases of doubt, the processing unit will be happy to discuss with 
prospective applicants whether or not an order is necessary for the proposed 
scheme. Ultimately, though, it is the responsibility of the persons proposing 
a scheme to assure themselves that they have all the necessary authorities 
and consents to allow them lawfully to carry out the proposals. 



1.6 The application for an order may contain proposals for the construction 
or operation of, and for ancillary matters relating to, 

(a) a transport system (section 1), that is to say a railway, tramway, trolley 
vehicle system or a guided transport system which has been pre- 
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scribed in a section 2 order. The Statutory Instrument detailing the 
modes of guided transport system prescribed is available from HMSO 
(additional systems could be prescribed in subsequent Sis); 

(b) an inland waterway (section 3(1) (a)); 

(c) works of a description prescribed under section 4 which interfere with 
rights of navigation in the internal waters of England and Wales and in 
the adjacent territorial waters (section 3(l)(b)). (A Statutory Instrument 
containing the works so far prescribed has been published by HMSO). 

1.7 ‘Ancillary matters’ can be interpreted widely. They may cover, for 
example: compulsory purchase powers; the creation and extinguishment of 
rights over land; the charging of penalty fares; the making of hyelaws; and the 
transfer, leasing, discontinuance and revival of undertakings. The Act gives 
examples (in Schedule 1) of the subject matter which could appear in orders 
but it is not exhaustive. Annex 2 provides a commentary on Schedule 1. 

1.8 Applicants may ask the Secretary of State to direct, on making the 
order, that planning permission or hazardous substances consent be deemed 
to be granted. They must state in the application the matters for which the 
consent is sought together with any planning matters which are to be 
reserved for subsequent approval by the local planning authority. Other 
necessary consents and licences may be obtained, either as part of the order 
or concurrently. The procedures that would apply are given in Part 7. 

1 .9 An application may relate to more than one scheme, system or mode of 
transport. This enables applicants to apply for ‘omnibus’ orders dealing with 
unrelated proposals - typically perhaps a number of minor works which are 
expected to be non-controversial and therefore unopposed. If one or more 
proposals in a draft order were opposed, however, the Secretary of State 
could decide to make two or more orders, enabling the unopposed 
provisions to be authorised at once to avoid waiting for the outcome of a 
public inquiry into the opposed matters. A single order may also authorise 
light rail systems containing sections of both railway and tramway. An 
applicant will be strongly discouraged from seeking authorisation in one 
order for alternative modes relating to the same line of route. 

1.10 Orders can be used to apply, modify or exclude any statutory 
provision but only where it is expedient in relation to matters which are 
contained in the draft order (section 5(3)(a)). They may also amend, repeal or 
revoke statutory provisions of local application where the Secretary of State 
considers it is necessary or expedient to allow this (section 5(3)(b)). 
Statutory provision’ means provision in an Act of Parliament or in an 
instrument made under an Act of Parliament. 

1.11 At the Secretary of State’s discretion, orders can include provisions 
which give full effect to - 

(a) other provisions in the order; 

(b) provisions in previous orders made under the same section; 

(c) provisions in primary or secondary legislation enacted before 

1 January 1993 and of a kind which could be included in a section 1 or 
3 order. 
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What cannot be 
included in an Order? 



Examples are extensions to the time limit for the exercise of powers 
prescribed in a previous Act or order; or provisions which bring different 
parts of an order into force at different times. Orders may also contain 
supplemental and transitional provisions, for example, to take account of 
special requirements relating perhaps to a novel form of transport or to 
works in the sea. 

1.12 Where an applicant wishes to apply for an order relating to - 

(a) a novel mode of guided transport which has not been prescribed by an 
order under section 2; or 

(b) a category of works which will interfere with navigation, a description 
of which has not been prescribed by an order under section 4; 

it will be necessary to ask the relevant Secretary of State to consider making 
an appropriate order under section 2 or 4 before application can be made for 
an order under section 1 or 3. Orders under sections 2 and 4 must be laid 
before Parliament in draft and approved by each House under the affirmative 
resolution procedure so applicants should seek any such order well in 
advance of the intended date of application for a section 1 or 3 order. 



1.13 The Secretary of State will be likely to reject, or may have to reject, 
applications which seek to - 

(a) amend, repeal or revoke public or private legislation in respect of 
general (rather than local) application; 

(b) amend, repeal or revoke public or private legislation in respect of its 
local application where such provision is not relevant to the proposals 
in the draft order; 

(c) apply, modify or exclude statutory provisions not related to any matter 
for which an order could be made under section 1 or 3; 

(d) exclude safeguards established by Parliament in other legislation, for 
example for the protection of the built heritage; 

(e) include matters where the primary object of the order could be 
achieved by other means (excepting, of course, by private Act of 
Parliament), unless the Secretary of State is satisfied that a section 1 or 
3 order is the most effective means by which the applicant can obtain 
all of the necessary powers required; 

(f) include matters which are unrelated to the primary purpose and could 
adequately be dealt with under other statutory procedures - for 
example, the closure of an inland waterway, railway or public right of 
way which was not consequential to a works scheme; 

(g) create, or authorise provisions creating, offences involving the imposi- 
tion on conviction of imprisonment or of a fine exceeding level 3 on 
the standard scale; 
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Who may apply for an 
Order? 



Financial, Economic 
and Planning Matters 



(h) extinguish a public right of way over land without provision for an 
alternative right of way (unless the Secretary of State is satisfied that an 
alternative is not needed); 

(i) (except in the context of an application for inland waterway or other 
works) change the classification or maintenance requirements of an 
inland waterway owned or managed by the British Waterways Board 
(‘BWB’) (other than minor changes in maintenance arrangements 
consequential on a Part 1 order) ; 

(j) (except in the context of an application for inland waterway or other 
works) extinguish statutory rights and obligations in respect of other 
inland waterways. 

1.14 Given the potentially wide range of matters which might be included 
in orders, it is possible here only to give a broad indication of scope. 
Applicants should consult the processing unit before application if they 
have any doubts whether a proposed provision in a draft order would be 
accepted. 



1.15 The Act places no constraints on who may apply for an order (subject 
to the provisions of section 20 which applies to statutory bodies) and the 
Secretary of State’s prior consent to apply is not required. That does not 
mean, however, that the Secretary of State is bound to accept any 
application. In particular, all applicants must comply with the Applications 
Rules, notably rules 3 to 10. More detailed information on these require- 
ments is given in Parts 2 and 3. Prospective applicants are strongly 
encouraged to consult the processing unit before submitting an application, 
in particular to check whether the proposed provisions in the draft order are 
likely to be acceptable. 



1.16 The Applications Rules deal with the statutory procedures but it is 
important that prospective applicants should be aware of the wider 
Government planning, financial and economic policy framework in which 
any application involving sizeable development and capital expenditure 
will be considered. The Secretary of State is likely to be concerned with 
various matters when determining a draft order, notably: 

(a) Government policy on planning matters; 

(b) where there is a policy conflict, say between public transport and 
conservation of the environment, which policy should prevail; 

(c) striking an objective balance between the protection of private 
interests and the wider public interest which the proposed develop- 
ment seeks to serve; 

(d) what (if any) conditions should be attached, or modifications should 
be made, to the order. 

1.17 However, questions of cost cannot be ignored. If the proposals are 
unlikely ever to be funded, by the public or the private sector, because for 
example the costs far outweigh the benefits, then the Secretary of State might 
conclude that they are at the least premature. It would be wrong to put 
everyone to the trouble and expense of considering proposals which could 
not be realised in the foreseeable future. Questions about costs and the 
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Planning Permission 



Environmental 

Assessment 



Blight 



availability of funds will also arise before an order is made. The Secretary of 
State will be unwilling to accept an application for an order should it become 
apparent that the applicant cannot meet the financial obligations, such as in 
the payment of blight compensation, which will arise on or after application. 
Costs will be relevant too when there are points of detail on the proposals 
calling for a judgement to be made about whether the costs of protecting 
some feature of town or countryside are worthwhile. 

1.18 A decision by the Secretary of State to make an order does not imply 
that the Department will provide grant, loan, credit approval, investment 
approval or any other financially related permission for it; or that it will 
provide any guarantee, comfort or other form of support to any financial 
backer. Financial and economic aspects of applications are referred to again 
in the more detailed guidance covering each stage of the authorisation 
process. 



1 .19 Section 16 amends section 90 of the Town and Country Planning Act 
1990 so that, on making an order under section 1 or 3 which involves 
development, the Secretary of State may direct that planning permission for 
that development shall be deemed to be granted, subject to such conditions 
(if any) as may be specified in the direction. The practical effect of this 
provision is that a separate application for planning permission will not be 
required in respect of development proposed and progressed as an 
application under section 6 although the applicant will need to state on 
making the application whether or not deemed planning permission is being 
sought. Almost all of the provisions of the 1990 Act apply to a deemed 
planning permission as if it had been granted by the Secretary of State in 
respect of a referred application. Further advice on procedures is given in 
Parts 2 and 3. 



1.20 The Applications Rules require applicants to provide an Environmen- 
tal Statement (‘ES’) with every application unless they have sought, and 
obtained, an absolute waiver from the Secretary of State. The Secretary of 
State cannot grant such a waiver if the project falls within one of the classes 
listed in Annex I to the European Community Directive 85/ 3 3 7/EEC or if it 
falls within one of the classes listed in Annex II and is likely to have 
significant environmental effects. In other cases the Secretary of State is 
unlikely to grant such a waiver unless the proposals in the draft order will 
have little or no impact on the environment. So almost all works proposals 
will be subject to environmental assessment. 

1.21 A definition of ‘Environmental Statement’ is in rule 2 and the matters 
to be dealt with in the ES are detailed in Schedule 1 of the Applications 
Rules. Applicants may ask the Secretary of State for a conditional waiver of 
the rule requiring the provision, at the time of application, of all of the 
environmental information required for a proper assessment to be carried 
out. This can be granted if they could not reasonably be expected to have all 
the relevant information at that stage. But they must provide the balance of 
the ES by the end of the 42-day objection period. More detailed advice about 
the preparation of an ES is contained in Part 2. 



1.22 The blight provisions of the Town and Country Planning Act 1990 are 
to apply to land which is the subject of an application under Part I of the 
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Safety of Transport 
Systems 



Model Clauses 



Transport and Works Act, or which is authorised to be acquired by an order 
made under Part I, including land within limits of deviation. This is 
achieved by section 16 of the Act, which adds such categoiies of land to 
those categories set out in Schedule 13 to the 1990 Act. 

1.23 Applicants will need to be familiar with the blight provisions and 
more generally with compensation provisions as they may apply to interests 
in land affected by their proposals. They should refer to the Blight and Land 
Compensation section in Part 3 of this guidance. It is paiticmlaily impoitant 
that applicants should understand the statutory hnancial obligations which 
will begin to accrue to them, in association with blight and other 
compensation matters, from the date on which their application for an order 
is made. 



1.24 Under the provisions of section 41, Her Majesty’s Railway Inspec- 
torate (‘HMRI’) in the Health and Safety Executive is responsible, on behalf 
of the Secretary of State for Transport, for approving new railway, tramway, 
trolley vehicle and other guided transport works and equipment before they 
are brought into use. The Railways and Other Transport Systems (Approval 
of Works, Plant and Equipment) Regulations 1993 are expected to come into 
force on 1 April 1993, replacing section 25 of the Tramways Act 1870 and 
section 41 of the Road and Rail Traffic Act 1933. Applicants for orders for 
transport works are therefore strongly advised to consult HMRI about their 
proposals well before applying. This would be particularly important with 
proposals for novel forms of guided transport. 



1.25 In order to assist applicants in drafting orders and to achieve the 
maximum possible uniformity in approach, sets of model clauses have been 
prescribed by the Secretary of State for Transport in relation to railway 
works and tramway works. Details of the relevant Statutory Instrument are 
available from the processing unit. The clauses do not include protective 
provisions for statutory undertakers’ equipment. Where tliis etpiipment i.s 
laid in the street the street works code under the New Roads and Street 
Works Act 1991 will apply. Elsewhere applicants will need to incc)r|)orato 
provisions in draft orders appropriate to the particular circumstanc(is and 
following consultations with the statutory undertakers c:oncerned. With 
regard to sharing the expense of diversionary streetworks between pro- 
moters and undertakers in accordance with section 85 of the New Roads and 
Street Works Act 1991, this will be determined by regulations under that Act. 

1.26 Applicants are urged to incorporate the model clauses in their draft 
orders in so far as they are relevant and it is practicable to do so. That said, 
their use is not obligatory and the clauses may be modified or omitted as 
appropriate. In one or two cases a choice of clause is offered. For example, 
an applicant can choose whether to specify limits of deviation or parcels of 
land when defining the extent of the proposed works. The Secretary of State 
may be unwilling to approve provisions in draft orders which are incon- 
sistent with the models and will, in particular, not normally approve 
provisions which seek to disapply enactments of general application which 
purport to regulate procedures and practices in the fields of planning, 
construction and land compensation. Examples are the street works code 
and the land compensation provisions in the Land Compensation Acts 1961 
and 1973 (as amended by the Planning and Compensation Act 1991). 
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Orders made on the 
Secretary of State’s 
own volition 



1.27 Section 7 empowers the Secretary of State to make orders without 
having first received an application under section 1 or 3. The purpose is to 
enable the following matters to be authorised: 

(a) the construction or operation for defence purposes of a railway, 
tramway or other system (such tramways have been constructed under 
the Military Tramways Act 1887 which is repealed by the Act); 

(b) the suspension or discontinuance of undertakings where they are not 
being run safely; 

(c) the making safe or removal of works which have been abandoned or 
neglected by an undertaker (for example, because of insolvency); 

(d) the repealing or revoking of spent statutory provisions (for example 
because the undertaking to which the provisions apply no longer 
exists). 

1.28 Military schemes would be initiated by the Secretary of State for 
Defence, who would make the order. In the other three cases, the relevant 
Secretary of State would be responsible. Cases (b) and (c) would arise only 
where it was necessary or appropriate to do so in the interests of safety and 
where there was no other person able or willing to make an application. 
Under (b), for example, the Secretary of State might use the powers where a 
statutorily authorised transport system was being operated without proper 
regard to safety or had been allowed to deteriorate to an unsafe condition. 
Examples under (c) might be the making safe of an abandoned railway bridge 
over a highway, or the removal of an abandoned pier or other structure in the 



1.29 The Secretary of State can recover the costs incurred in making the 
order and in putting the provisions into effect. This would normally be from 
the owner or operator of the system or the owner of the works; or in the case 
of insolvency, from the administrator or receiver. 



sea. 




apply. 
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Part 2: Pre-application Stage 



Introduction 



Consultation -some 
general points 



Who MUST be 
consulted? 



2.1 The formal requirements relating to the content of an application, pre- 
application notification and consultation are set out in the Applications 
Rules. This Part of the guide provides advice on both the statutory 
requirements and the non-statutory, but nevertheless important, steps that 
an applicant should take before making an application. 



2.2 The statutory requirements relating to consultation prior to making an 
application have been kept to a minimum. This is partly in the interests of 
minimising regulation and partly to avoid the difficulty of defining what 
‘consultation’ comprises and ensuing arguments over whether the rules have 
been met. This does not mean however that wide and thorough consultation 
is not necessary; indeed for other than very small and uncontroversial 
proposals this is possibly the most important stage in the authorisation 
process. Failure to consult adequately persons who are directly affected by 
the proposals, or bodies which have a direct statutory or non-statutory 
interest, is likely to be counter-productive. Leaving such persons or bodies 
wholly in the dark or only partially aware of what is proposed may raise 
concerns and suspicions which are disproportionate to the real impact and 
effects of the scheme. The result is likely to be that after the application is 
made there will be a large number of objections. Formal objections at this 
stage may be more difficult for the applicant to resolve. Considerable delays 
may thus occur between the expiry date for objections and the holding of an 
inquiry while the applicant seeks to negotiate with objectors. The inquiiy 
may be protracted as each of the formal objections is addressed. 

2 . 3 Conversely, properly conducted consultation with all rehwant persons 
prior to application may well bo worthwhile. Such (lonsultation, especially 
for sizeable schemes, will often be an iterative process, and may lesult in 
modifications to draft proposals to meet fully or in part the concerns of 
Gonsultees. The exchange of views, with or without such modifications, will 
often signilicantly reduce the size and strength of opposition. Even where 
consultations fail to satisfy some objectors - and this may be inevitable 
where private interests are involved — the applicant will be better informed 
about the nature of the objections and therefore better placed to respond to 
them at the public inquiry. 



2.4 In the case of an application involving works proposals or change of 
land use, the applicant has to consult the local planning authority for the 
area concerned for the purpose of obtaining a statement on the planning 
position (rules 3(1) and 5(6)). Where the proposed works straddle two or 
more local planning authorities, each authority must provide a statement. 
The timing of the approach to the authority is a matter for the applicant but 
it is recommended that it be made at least 8 weeks before the intended date 
of application so that the authority has a reasonable time to respond. In 
practice most applicants are likely to consult the authority well before then. 
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In the unlikely event of the authority not providing the statement within 42 
days of the applicant’s request in writing, the Secretary of State is 
empowered to issue a direction requiring that authority to comply. 

2.5 Where the application relates to works affecting land or other matters 
as described in the first column of Schedule 2, the applicant must notify the 
statutory bodies shown in the second column at least 28 days before the 
application is made (rule 3(2}). Form 1 in Schedule 3 (or something very 
similar) should be used. For example, if the application involves tunnelling 
works deeper than 3 metres below the surface, the National Rivers Authority 
(‘NRA’l must receive this notice. (In all cases, notices to the NRA should be 
addressed to the relevant principal regional office. The addresses can be 
obtained from the processing unit on request.) Similarly, statutory under- 
takers must be pre-notified if the works affect land in, on or over which their 
apparatus is laid. For category 3 of Schedule 2 (works affecting an inland 
waterway) the applicant should notify the BWB if works on a non-BWB 
waterway will have a knock-on effect on a BWB waterway. Similarly BWB 
should notify the non-BWB waterway owner if its works will affect a non- 
BWB waterway (category 4). 

2.6 Rule 3(3) adds further pre-notification requirements. Except where 
the applicant has sought and obtained from the Secretary of State an 
absolute waiver direction under rule 6(4) or 6(5) from the requirement to 
provide an ES, a notice in the form of Form 1 must be served on - 

(a) the local authority, in all cases where the proposed works are within 
the boundaries of such an authority, or on the relevant coastal 
authority (as defined in rule 2); 

(b) the Nature Conservancy Council for England (‘English Nature’) and 
the Countryside Commission in the case of works affecting land or 
tidal waters in or adjacent to England; 

(c) the Countryside Council for Wales (‘CCW’) in the case of works 
affecting land or tidal waters in or adjacent to Waltis. 



2.7 In rule 3(3) cases the notice must similarly be served at least 28 days 
before the date of application. The notices under rule 3(2) and 3(3) have two 
purposes. They ensure that statutory bodies are alerted, ahead of the 
application, to proposed works and ancillary effects which are likely to be of 
interest to them. Secondly, they place an obligation on the person notified to 
provide information to the applicant (except confidential material) which is 
relevant to the preparation of the ES if asked to do so. If the person notified 
refuses to provide the information or fails to do so within 28 days of receipt 
of the notice, the Secretary of State may, on the invitation of the applicant, 
direct that person to provide it (rule 6(10)). The obligation on statutory 
consultees relates only to information already in their possession: they are 
not required to undertake research on behalf of the applicant. Nor are 
consultees expected to express a view about the merits of the proposal. 
Consultees may make a reasonable charge to cover the cost of making 
information requested by the applicant available. 

2.8 The pre-notification requirement and the Secretary of State’s power of 
direction are seen as a statutory long-stop. In practice applicants should 
consult each of the relevant statutory bodies well before the 28-day 
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Who SHOULD be 
consulted? 



miniiruini psriod, and. aach body should voluntaar tliG information which 
the applicants need for their ES. See also paragraphs 2.27 to 2.34 about 
preparing an ES. 



2.9 It is not practicable to draw up a comprehensive list of all of the persons 
who should be consulted before an application is made for an order in 
addition to those listed in Schedule 2. However the following paragraphs 
provide some general guidance. 

2.10 Where relevant, those persons listed in Schedule 5 (who must receive 
copies of application documents) and Schedule 6 (who must receive notice 
of the application) and who are not mentioned in Schedule 2, should be 
consulted. For example, where the proposed works involve the stopping up 
or diversion of a public footpath or bridleway. The Ramblers’ Association 
ought to be consulted. Similarly, it would be sensible for the applicant to 
consult the Church Commissioners about a proposal involving the compul- 
sory purchase of ecclesiastical property as defined in Section 12(3) of the 
Acquisition of Land Act 1981. Schedule 5, category 10, lists the organisa- 
tions which should receive the copy application and documents in respect 
of stopping up or diversion of a public footpath or bridleway. The processing 
unit has a list, available on request, indicating when these organisations 
wish also to be consulted about proposals. 

2.11 In all cases applicants would be wise to consult, at an early stage, the 

relevant policy Division in the Department which will be responsible for 
determining the application, as applicants will want to ascertain whether 
that Department has any general policy objection to proposals of the kind 
envisaged. They will also wish to obtain, if relevant, at least a provisional 
view of whether the proposals are likely to meet Government criteria relating / 
to capital investment and to be eligible in due course for any form of 
financial support from public funds. For example, there would be no point 
in an applicant proceeding with a proposed application which was 
dependent on Government grants and if the relevant Department had 
declared that the proposals in the application were not viable. i 

2.12 Prospective applicants should also consult the processing unit at an 
early stage. The unit will be able to help applicants prepare for their 
application, in particular by ensuring they are aware what matters can anc 
cannot be authorised by orders, how to fulfil the requirements of th 
Applications Rules and what use they might make of model clauses or 
innovative clauses in the draft order. The address of the unit is in Annex 1 

2.13 Even if applicants consider that they do not need to consult the 
processing unit before application they should at least alert the unit as soon 
in advance of the application as practicable of the likely date of application. 
Regular promoters of schemes could helpfully prepare for the unit a forward 
programme of their potential applications . Without such information it will 
be difficult for the Department of Transport to plan its staff resources to 
match demand, resulting possibly either in delays in processing applica- 
tions or in higher costs and fees. 

2.14 Applicants ought in all cases to consult the relevant parish council (in 
England) or community council (in Wales) in regard to matters of local 
interest (that is for matters other than public footpaths and bridleways which 
are covered in Schedule 5). 



15 



Printed image digitised by the University of Southampton Library Digitisation Unit 



2.15 Annex 3 provides a list of the other statutory and voluntary 
organisations, additional to those listed in Schedules 2, 5 and 6, whom 
applicants are advised to consult in the case of proposals potentially 
affecting their interests. For example, for works which would interfere with 
maritime rights of navigation, in addition to Trinity House (who as a 
Schedule 5 body should be consulted anyway), the United Kingdom 
Chamber of Shipping, the Royal Yacht Association, the National Federa- 
tion of Fishermen’s Organisations and, if the works fall within their area of 
jurisdiction, the local harbour authority (and, where different, the local 
lighthouse authority) should be consulted. The addresses of the organisa- 
tions concerned can be obtained from the processing unit. Annex 3 is by no 
means intended to be a comprehensive list and applicants will want to 
consider whether other statutory or voluntary bodies should l)e consulted on 
a case by case basis. The local planning authority may be able to provide a list 
of local groups, such as residents’ associations. 

2.16 Applicants will wish to be particularly sensitive to the interests and 
concerns of those persons whose land or rights in land they propose 
compulsorily to acquire and to persons who own, lease or occupy land 
adjoining the proposed development. Applicants will need to approach the 
owners, lessees and occupiers of land to be compulsorily acquired for the 
purpose of compiling the book of reference and possibly also to gain access 
to the land, for example, in order to carry out a soil survey. It would be better 
for these persons to learn of the proposed development directly from the 
applicant (or the applicant’s agent) rather than from a third party. The 
applicant will need to judge when would be an appropriate time to notify 
these owners, lessees and occupiers but it would be before any approach is 
made to undertake a soil survey or to compile the book of reference. Owners, 
lessees and occupiers of adjoining land should also be notified of proposed 
developments at an early stage. The definition of ‘adjoining’ will vary from 
case to case but where, for example, the works affect a river or inland 
waterway it may be that all affected riparian owners, lessees and oc:;cupiers 
along the river or inland waterway should be notified. In the case of a 
tramway or other street-running guided transport system it would be 
prudent for applicants to inform owners, lessees and occupiers of |)ro|)ertios 
in the streets affected by the proposals, particularly in tliose slrecvts which 
are to be stopped up either temporarily or permanently. 

2.17 In selecting a line of route or location for a works projecrt, a|)|)licants 
should seek to avoid so far as possible land whicli is envir()nniontally 
sensitive, such as a Site of Special Scientific Interest (‘SSSF), National 
Nature Reserve (‘NNR’), a National Park, Green Belt land, areas of outstanding 
natural beauty, heritage coasts. Listed Buildings and Scheduled Monu- 
ments. Where the applicant considers there is no reasonable alternative to 
encroaching on such land, very early consultations should be hold with the 
appropriate bodies who own or are responsible for the land, including 
those to be notified under rule 3 and Schedule 2, to agree how the (vtfects on 
that land might be minimised. The local planning authority should be able 
to offer constructive advice to the appliamt in seL:ting laii for a proposed 
development. For example it should be able to identify land which is 
environmentally sensitive but which the applicant may be imaware of. such 
as archaeological sites. Advice on identifying such items is contained in the 
Department of the Environment’s (‘DOE’) Planning Policy Guidance: 
Archaeology and Planning (PPG 16) available from liMSO. Applicants are 
strongly recommended to follow the advice contained in PPG 16 for all 
proposed developments involving deemed planning permission. 
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2.18 Applicants should also seek to avoid, as far as possible, land subject 
to special parliamentary procedure under section 12(1) of the Act - not least 
to avoid the risks and delays that could arise if the procedure was invoked. 
As with the categories of land mentioned in the previous paragraph, where 
use of such land seems essential, applicants should hold very early 
consultations with the appropriate bodies. Where common land is involved, 
suitable alternative land should, if possible, be sought which could be 
offered in exchange. It is far better for potentially ‘difficult’ sites to be 
identified at an early stage, before options have been closed down. 

2.19 For larger schemes, the most effective way of providing all interested 
persons with the opportunity of commenting on the proposals might be to 
mount a public exhibition. Even for fairly small developments, applicants 
should consider whether it would be worthwhile publicising the proposals 
locally and making available for public examination copies of plans, maps 
and other relevant material before a formal application is made. 

2.20 Applicants might wish to consider informing relevant local MPs 
about their proposals, either at the time formal application is made, or 
earlier, if they wish. 



Blight and 

Compensation Arising 
from Compulsory 
Acquisitions 



2.21 Section 16(2) of the Act applies the blight provisions in the Town and 
Country Planning Act 1990 to orders under Part I. The blight provisions 
come into effect on the date an application is made to the Secretary of State 
which involves the compulsory acquisition of land up to the limits of 
deviation ofthe proposed development or as otherwise depicted in the draft 
order. ‘Blight’ means the drop in value of property caused by a compulsory 
acquisition proposal which affects the owner’s ability to sell it on the open 
market. When an application has been submitted, the owner-occupier of a 
house, or small business or agricultural land, whose property would be 
compulsorily purchased if the order were made, and who finds that the 
property cannot be sold at its previous market value, will be able to serve a 
blight notice on the applicant. This requires the applicant to buy the 
property whether or not the order is eventually made. Disputes as to 
valuations or to the validity of the blight notice will be settled by the Lands 
Tribunal. 



2.22 The statutory blight provisions are set out in the Town and Country 
Planning Act 1990, in Part VI Chapter II (sections 149-171) and in Schedule 
13. The provisions cover eligibility, procedures for serving blight notices and 
counter notices. Further advice for applicants and for persons affected 
by compulsory purchase proposals is given in the DOE booklets Compul- 
sory Purchase Orders — a Guide to Procedures’ and ‘Land Compensation — 
Your Rights Explained’ obtainable from DOE, PO Box 135, Bradford, West 
Yorkshire, BD9 4HU. Relevant titles under the latter heading are: 



Booklet 1 - Your Home and Compulsory Purchase 

Booklet 2 - Your Home and Nuisance from Public Development 

Booklet 3 - Your Business and Public Development 



Booklet 4 - The Farmer and Public Development. 

2.23 Applicants’ proposals will also be subject to the provisions of Part I of 
the Land Compensation Act 1973, which provides for compensation to be 
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paid where the value of an interest in land is depreciated by physical factors 
(noise, vibration, smell, fumes, smoke and artificial lighting and the 
discharge on to the land in respect of which the claim is made of any solid 
or liquid substance) caused by the use of public works, which include any 
works on land provided or used in the exercise of statutory powers. These 
matters are set out in section 1 of the 1973 Act. On the other hand, as matters 
stand, applications for orders under section 1 or 3 are not subject to the noise 
insulation provisions in Part II of the 1973 Act (sections 20 and 21) because 
the Secretary of State has not made regulations imposing a duty on the 
promoters of such proposals. 



2.24 Where an order made under section 1 or 3 authorises compulsory 
acquisition of land, the compensation for the land itself and for injurious 
affection to retained land may be decided by agreement between the parties, 
but failing agreement will fall to be determined by the Lands Tribunal. The 
Tribunal will determine compensation in accordance with the principles of 
the compensation code which has been developed over the years and is set 
out in the Land Compensation Act 1961 and subsequent statutes. Owners 
are, broadly, entitled to open market price, but taking account of the 
existence or prospect of planning permission, and with payment of costs of 
conveyancing and removals. There is entitlement to advance payment of 
compensation where an acquiring authority has taken possession of the land 
(section 52 of the 1973 Act, as amended in particular by section 63 of the 
Planning and Compensation Act 1991). The series of booklets already 
referred to provide a simple guide to compulsory purchase and to land 
compensation matters. Booklets are amended and re-published when 
significant changes are made to the underlying statutory provisions. 



responsible for making home loss payments to 
eligible persons displaced by compulsory acquisition (section 29 of the 1973 
Act as amended and extended by sections 68 and 69 of the Planning and 
Compensation Act 1991). The latter Act extends eligibility to persons whose 
interest is purchased under the statutory blight provisions. It also increases 
the amount of the home loss payment. Applicants will also be responsible 
lor paying farm loss payments (section 34 - 36 of the 1973 Act), disturbance 
payments (section 37), and indemnities in relation to rehousing or lending 
authorities (sections 39-43, especially 42). 



2.26 There is nothing to prevent applicants from providing to affected 
persons compensation and other arrangements which are better dian those 
to which those persons would be entitled under the statutory provisions. But 
pp mants should seek to ensure that each case is dealt with fairly and 
consistently. Except where matters are resolved by mutual agreement the 

atTfsnr r"h“l ^aiigements offered should clearly provide 

disnn whr! ‘he statutory arrangements would provide and in cases of 

assessed fn ‘hat the amount of compensation is 

assessed in compliance with the compensation code. 



Environmental 

Statements 



aDDlirJtt^n^n'l '"v documents accompanying an 

application Unless the applicant is satisfied that an ES is not requirL (and 

SnrErvtonrT 1 f should be 

be when the Really this should 

pmSaltlLLes r ^“"™nmental merits of 

practical alternatives can be properly considered. If environmental issues 
are not considered at the outset thpv ma.r varr.ii ''^^uiimencai issues 

when a nrniPrt’<5 Hooi • ii j ^ ^ emerge as major problems 

when a project s design is well advanced, and cause rethinking and delay. 
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2.28 The preparation of the ES should be a collaborative exercise involving 
at the very least discussions with the local planning authority and the other 
statutory bodies who are to be pre-notified under rule 3(3). Other persons 
listed in Schedule 2 who must be pre-notified under rule 3(2) and those 
listed in Annex 3 with a specialist interest in the environment (such as the 
Royal Society for the Protection of Birds) should be consulted in appropriate 
circumstances. These authorities will often possess useful local and 
specialised information which is relevant to the ES. The timing of such 
informal consultations is a matter for the applicant to decide but it will 
generally be advantageous for them to take place as soon as the applicant is 
in a position to provide sufficient information about the proposal to form a 
basis for discussion. The applicant can ask for these discussions to be treated 
in confidence by the consultees. 

2.29 There is no prescribed form of ES, provided that the requirements of 
the rules are met. The applicant may decide to engage consultants who 
specialise in this area for some or all of the work. Unless the environmental 
effects are minimal, applicants are likely to face close cross-examination at 
the public inquiry on the contents of the ES. 

2.30 The ES should provide as systematic and objective an account as is 
possible of the significant environmental effects to which the project will 
give rise. Where the ES embodies or summarises the conclusions of more 
detailed work, sufficient information should be provided to enable those 
who wish to do so to verify those conclusions and to identify the source of 
the information provided. Each ES must contain a non-technical summary 
which will enable non-experts to understand its findings. 

2.31 The formal requirements as to the content of ES are set out in rule 2(1) 
and Schedule 1 of the Applications Rules. A checklist of the range of issues 
which may need to be considered by the applicant in preparing an ES is at 
Annex 4. This is intended to help the applicant determine the scope of the 
ES in preliminary discussions with the local planning authorities. 
By working through the checklist the applicant and the authority should 
be able to agree which features of the project will need particular attention 
in theES. 

2.32 It will not be necessary for every ES to deal in detail with every item 
in the checklist. Some issues maybe of little or no significance for the project 
in question and will need only brief treatment, to show that their possible 
relevance has been considered. In many cases only some of the aspects set 
out in the checklist will be ‘significant’ in terms of environmental impact 
and it is these which will need to be covered in depth in the ES. 

2.33 Although the planning authority and other consultees may express 
views about the information that should be included in an ES, the applicant 
is responsible for its content. Applicants should have in mind that these 
consultees and other national and local environmental organisations will 
have the opportunity to challenge the adequacy and content of the ES at the 
inquiry. If the Secretary of State considered the ES inadequate to permit a 
proper evaluation of the project’s environmental effects, the applicants 
could be asked at any stage after submission of an application to provide 
more information. Moreover rule 6(9) provides for the Secretary of State to 
direct the applicant to provide further information where the applicant is 
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deemed not to have complied fully with the rules. In such circumstances the 
processing of the application will inevitably be delayed. 

2.34 There is an extensive literature about how to evaluate the effects on 
the environment of particular processes and activities. The assessment 
techniques used, and the degree of detail in which any particular subject is 
treated in an ES, will depend on the nature of the scheme, the environment 
which it is likely to affect, and the information available. While a careful 
study of the proposed location will generally be needed (including 
environmental survey information) original scientific research will not 
normally be necessary. The local planning authority and statutory con- 
sultees may be able to advise the applicants on sources of specialist 
information, for example, about particular local conditions. 



Preparation of Books off 2.35 For all proposals involving the compulsory acquisition of land or 
Reference rights in, over or under land, a book of reference must be submitted with the 

application. This lists the names of all known owners, lessees and occupiers 
(as defined in rule 2(1)) of land within the limits of deviation of the works, 
of specified parcels of land shown on the works plan, or of such other land, 
as specified in a Schedule to the draft order, as may be required for the 
purposes shown in that Schedule. Applicants are advised to make a search 
of the Land Register and local land charges registers to identify, for example, 
covenants and other such restrictions under the Green Belt (London and 
Home Counties) Act 1938 and the National Trust Acts 1907 to 1953. For 
completeness, the book of reference should also show that land which is 
already owned by the applicant, even if it is not to be the subject of 
compulsory acquisition. Each plot of land should have a reference number 
in the book of reference matching that used on the map or plan. A fictional 
example of a book of reference is given in Annex 5. 

2.36 Applicants should start preparing the book of reference in time for it 
to be completed on the basis of information that is as accurate as practicable 
28 days before the intended date of application. Rule 7(7) enables the 
applicant to exclude from the book of reference any owner, lessee or 
occupier who cannot be ascertained after reasonable enquiry, but it must be 
indicated clearly in the book of reference that this information has been 
omitted. There should be clearly identified in the book of reference land in 
special categories, such as land in which there is a Crown or Duchy interest; 
London Green Belt as defined in the Green Belt (London and Home Counties) 
Act 1938; National Trust land; common open space or fuel or field garden 
allotments and open spaces as defined in section 19 of the Acquisition of 
Land Act 1981; and land to be offered for exchange purposes under Schedule 
3 para 6(4) of that Act. 



Preparation of the draft 2.37 Applicants will want to consider carefully what powers they need to 

order seek in the draft order or in parallel with it. For railway and tramway 

schemes, the model clauses for railways and tramways provide a useful 
starting point. For other categories of works it might be possible to modify or 
adapt the model clauses to suit. The model clauses cover, in particular, the 
power to construct works and to operate the railway or tramway system; 
compulsory acquisition of land, either temporarily or permanently, and 
extinguishment of rights in, over or under land; power to execute works in 
streets; and power to stop up streets either temporarily or permanently. 
Applicants may well need additional provisions not included in the model 
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clauses such as protective provisions for statutory undertakers but they are 
strongly recommended to consult the processing unit about any proposed 
provisions in a draft order which are inconsistent with the model clauses. 

2.38 It is not necessary to make provision in the draft order for planning 
powers. Where planning permission is required for all or some of the 
proposed development, the applicant should on application seek a direction 
from the Secretary of State that planning permission shall be deemed to be 
granted. The requirements are set out in rule 5(7). It is for the applicants to 
decide what level of detail to include in the application and what matters to 
leave for subsequent approval by the Secretary of State or by the local 
planning authority. This flexibility applies to parts of a scheme as well as the 
scheme as a whole. For example the applicant may wish to seek outline 
deemed planning permission for a bridge structure but detailed planning 
permission for other design aspects. However, where outline planning 
permission is sought, those persons affected by the proposals will expect the 
applicant to be able to explain the scheme in sufficient detail at the inquiry 
to enable them to gain a clear impression of its likely effects. Applicants 
should therefore be prepared at an inquiry to illustrate their proposals by 
means of scaled drawings. 

2.39 Where the applicant needs any powers, provisions, consents or 
licences obtainable under other legislation these may be obtained either 
automatically with the draft order (as in the case of section 34 consent under 
the Coast Protection Act 1949) or in parallel (as for listed building consent). 
Further details are given in Part 7. It is assumed that, for convenience, 
applicants will prefer to seek all the powers, consents etc needed to 
construct the works at the same time. However, this is not mandatory; 
applicants can seek those other consents, permissions, licences etc sepa- 
rately if they wish. But in the case of listed building or conservation area 
consent, the application to the local planning authority will be automati- 
cally ‘called-in’ when the applicant submits an application under section 6 
if consent has not been granted by that date. 



Waivers from 
complying with 
Applications Rules 



2.40 An applicant who considers that an ES is not required, or that it is 
impossible or impracticable to provide all of the information required in 
Schedule 1 at the intended date of application, may ask the Secretary of State 
for complete or partial exemption from the requirement by means of a 
request for an absolute or conditional ‘waiver direction’. Such a request 
must be in writing and must be accompanied by the information set out in 
rule 6(2). The Secretary of State has 42 days in which to decide whether to 
grant a waiver. This allows time for the Department to seek the views of the 
local planning authority and, if appropriate, the statutory consultees, and 
also to consult other Government Departments. As there can be no guarantee 
that the Secretary of State will give a waiver direction, applicants would be 
unwise to delay making the request until 42 days before the intended date of 
application, unless the proposals in the draft order are entirely unrelated to 
a works scheme (such as penalty fares). 

2.41 Where applicants seek a conditional waiver they must state what 
information they consider cannot be provided in the ES at the time of the 
application and give the reasons why it is impossible or impracticable to 
provide it until later. A request based solely on grounds that there is 
insufficient time prior to the intended date of application to complete all of 
the ES is likely to be turned down. Neither will an applicant be successful in 
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seeking a conditional waiver on the grounds that the proposals in the draft 
order are nationally significant and therefore that there is no need to produce 
a full ES until after the Parliamentary stage. 

2.42 The Secretary of State may conclude that the applicant has not 
provided sufficient information to determine whether an absolute or 
conditional waiver should be given. In this case the applicant will be asked 
in writing (no later than 28 days after making the request) to provide such 
further information as is thought necessary and reasonable and the applicant 
must then provide it. The 42-day period for decision starts from the date the 
applicant has provided all of the information requested. 

2.43 If either an absolute or conditional waiver direction is issued, a copy 
of the Secretary of State’s direction letter must be included with the 
application documents. The Secretary of State will attach conditions to a 
conditional waiver direction relating to the service of the remainder of the 
ES on other persons and to the publication or service of notices in 
connection with it. The applicant must provide that part of the ES which is 
not subject to a conditional waiver when the application is made. The 
balance of the ES must be provided no later than 42 days after the date of 
application. The Secretary of State will not determine the order or proceed 
with the processing of the application if the complete ES is not available by 
the required date. 

2.44 Rule 12 allows the Secretary of State to waive fully or in part certain 
other requirements in relation to the application procedures. An applicant 
who considers that a procedural requirement under rules 3 to 5 (except rule 
5(l)(f) and (g)), 7 to 10 or 11(4) is not necessary, possible or practicable may 
submit a request in writing to the processing unit for a direction that the 
requirement specified will not apply (or will apply in part only). This 
request must state the reasons why it is made. 

2.45 The Secretary of State will only issue a rule 12 direction if satisfied 
that it is impossible, impracticable or unnecessary for the applicant to 
comply with the relevant provision. The rule 12 direction may have attached 
to it a condition that the applicant complies with the relevant provision (in 
whole or in part) by such a date as is specified. 
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Part 3: The Application 



Introduction 



How is an application 
made? 



What documents must 
accompany the 
application letter? 



3.1 When an applicant is satisfied that all of the pre-application proce- 
dures and actions relevant to the proposals in the draft order have been 
completed, the next step is to submit the application itself to the Secretary 
of State and to publicise the proposals in the draft order and to notify persons 
as required in the Applications Rules. This Part of the guide explains how to 
make an application, what documents must be provided and what steps 
must be taken at the time the application is made. It does not explain what 
an applicant must do in parallel with the application in cases where the 
proposals in the draft order relate to consents, permissions or licences under 
other Acts. This is covered in Part 7. 



3.2 Applications for orders should be sent to the processing unit at the 
address given in Annex 1. It is worth checking by telephone that the address 
is still correct as office moves are not uncommon in the Civil Service and 
amendments to Annex 1 may not have caught up with a recent relocation. 

3.3 The application itself should be in the form of a letter addressed to the 
Secretary of State, c/o The Processing Unit stating briefly what the draft 
order is for. Certain documents must accompany the letter (see the next 
paragraph). The letter should list the documents enclosed with it in a 
numerical or alphabetical sequence and those documents are then marked 
up in accordance with that sequence. Three additional copies of the letter 
and all accompanying documents must be provided. The letter should also 
state that the requisite fee for processing the application is attached. The fee 

must be in the form of a cheque made out to ‘The Secretary of State for ’ 

(relevant Department to be inserted - this will be the Secretary of State who 
will determine the application — see the Introduction. If in doubt, consult 
the processing unit). The scale of charges is given in Schedule 7. All 
applications must comprise the letter and the original of every document 
required under the Applications Rules together with 3 copies of each of 
those documents (except for the fees!). 



3.4 Every application must (rule 5(1)) be accompanied by the following 
documents: 

(a) a draft of the proposed order incorporating model clauses wherever 
practical and apposite; 

(b) a memorandum describing concisely the powers sought in the draft 
order together with a summary of any other matters for which 
provision is made; 

(c) a statement setting out the status of the applicant if not an individual 
or a company regulated by the Companies Acts; 
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(d) where applicable, an affidavit showing proof of compliance with the 
requirements in rule 3 concerning the serving of pre-application 
notices; 

(e) a list of any consents, permissions or licences required under other 
Acts and which are linked to the proposals in the draft order - for 
example listed building consent where the works would affect a 
building listed under the Planning (Listed Buildings and Conservation 
Areas) Act 1990. The list must make clear which of these consents, 
permissions or licences (i) are being sought in parallel, (ii) have 
already been obtained, or (iii) have been refused. In each case the 
applicant must specify the name of the person (usually the Govern- 
ment Department) from whom the consent, permission or licence is 
required; the date of the application or of the granting or refusal of 
consent, permission or licence; and the reference number (if any) of 
such application; 

(f) the fee payable on application as prescribed by rule 14 and Schedule 
7. Where the draft order contains more than one unrelated proposal a 
separate fee is payable for each. ‘Proposal’ is defined in Schedule 7. 
Applicants are advised to consult the processing unit if they are in any 
doubt about the appropriate fee in a particular case. 

(g) an ES containing the information set out in Schedule 1, unless the 
Secretary of State has issued an absolute waiver direction under rule 
6(4) or (5). Where a conditional waiver direction has been issued the 
applicant may exclude such information from the ES which the 
Secretary of State is satisfied cannot be provided at the time of 
application. In the case of either an absolute or conditional waiver a 
copy of the Secretary of State’s direction letter must be provided. 

(h) a copy of any direction disapplying one or more of certain require- 
ments relating to the application (rule 12). 

3.5 In the case of any application involving works of a description detailed 
in rule 5(3), the applicant must provide: 

(a) the relevant plans and sections of the project; 

(b) a cost estimate of the project; 

(c) a statement of the applicant’s proposals for funding the cost of 
implementing the proposals in the draft order; 

(d) an estimate of the construction period for the works. 

3.6 The requirements for plans and sections are set out in rules 7(1) and (2). 
A commonsense approach should be adopted in selecting, within the rules, 
the most appropriate scales to achieve a reasonable level of clarity. Colour 
wash drawings can be used to enhance clarity but if so all copies would need 
to be produced in colour. Linear works should be depicted on plans by the 
centre line and, where appropriate, lines showing the outer limits of the 
works. Longitudinal sections should be used to show the works, to include 
ground levels and the heights and depths of structures. All plans must 
contain one or more grid references to the National Grid Base, or where that 
is not practicable (for example for works in the sea) to the latitude and 
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longitude of the site of the works. All sections must be depicted by reference 
to the Ordnance Survey datum, or (for works in the sea) to Chart datum 
available from the Ministry of Defence (Navy Department). 

3.7 The cost estimate must be broken down as described in Schedule 4. 
The purpose of this is to give the Secretary of State and other interested 
persons an indication of the scale of the development. Broad orders of cost 
will be sufficient for this purpose. 

3.8 The funding statement should cover both the financing of statutory 
blight expenditure and also the financing of capital expenditure. The 
purpose of the statement is to demonstrate the applicant’s immediate and 
continuing ability to fund blight expenditure and the prospective ability to 
fund from internal, or other public or private sources, the procedures and 
then the further relevant expenditures on land accpiisition and construction , etc. 

3.9 The estimate of time needed for construction of the works should be 
expressed in months/years from the date construction starts on site to final 
handover. It gives an indication to persons affected of the likely period the 
works will be in progress. It is also another indication of the scale of the 
development. 

3.10 Where proposals in the application involve the compulsory acquisi- 
tion of land, or the right to use land, or the compulsory acquisition of 
easements and other private rights over land (including private rights of 
navigation over water), the applicant must additionally provide land plans 
described in rule 7(3) and (4) and a hook o / reference (rule 7(5)(6) and (7)). All 
plots of land to be acquired compulsorily should be identified on the plans 
by means of the index number used in the book of reference. Advice on the 
completion of a book of reference is contained in Part 2. 

3.11 For applications containing works proposals which would involve 
the extinguishment or diversion of a public footpath, bridleway, cycle track 

or byway open to all traffic, a map as described in rule 5(5) must be 
provided. The map should show clearly the relationship between the path or 
way to be extinguished or diverted and any adjoining public paths and 
ways. 

3.12 Where the applicant is seeking approval to carry out works or to 
change the use of any land, the planning statement from the local planning 
authority described in rule 5(6) and which has to be obtained before making 
the application (rule 3(1)) must be provided. 

3.13 If the applicant is seeking, on the making of the order, a direction from 
the Secretary of State under section 90 (2 A) of the Town and Country 
Planning Act 1990, that planning permission shall be deemed to be granted 
for part or the whole of the development, the application must be 
accompanied by the information described in rule 5(7). It is for the applicant 
to decide what matters (if any) are to be reserved for subsequent approval by 
the local planning authority. In making the order, the Secretary of State may 
attach conditions to the granting of deemed planning permission. Such 
conditions would cover any matters identified by the applicant under rule 
5(7)(c), and specify that such matters are to be subject to the local planning 
authority’s approval. The Secretary of State may attach other conditions to 
the deemed planning permission, for example to require that a matter is 
subject to subsequent approval by the local planning authority. 
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3.14 Where the applicant seeks a direction from the Secretary of State, 
under section 12 (2 A] of the Planning (Hazardous Substances) Act 1990, that 

hazardous substances consent shall be deemed to be granted, the docu- 
ments and information set out in rule 5(8)(a) and (b) must be provided with 
the application. 



Who must receive 
copies of the 
application 
documents? 



3.15 The requirements are set out in rule 8. For all applications for orders 
under section 1 or 3 the applicant must serve a copy of the application letter 
and of every document accompanying the application, except the processing 
fee, on- 

(a) every local authority in whose area any of the proposals in the draft 
order relate or are situated; 

(b) where appropriate, every relevant coastal authority. 

‘Local authority’ and ‘relevant coastal authority’ are defined in rule 2(1). 
In addition the local authority and relevant coastal authority must receive a 
copy of a statement by the applicant giving the capacity in which the 
authority is being served, the period within which an objection may be made 
and the address to which any objection is to be sent. The latter is the address 
of the processing unit. 

3.16 For applications relating to works which interfere with rights of 
navigation (section 3(l)(b)) the applicant must serve a copy of the letter of 
application, of every accompanying document and of the statement referred 
to in paragraph 3.15, on Trinity House. 

3.17 For applications seeking authority to undertake works or to imple- 
ment proposals specified in any of the categories in column (1) of the table 
in Schedule 5 the applicant must serve on the persons named against the 
relevant category in column (2) of that table a copy of the letter of application 
and of the relevant documents as specified in rule 8(5). In all cases the 
‘relevant documents’ are the draft order, the explanatory memorandum, any 
direction under rule 12 and the statement referred to in paragraph 3.15. 
Other documents, such as the ES emd certain maps and plans must be served 
on persons categorised in column (2) of Schedule 5 as detailed in rule 8(5)(d) 
to (h). Applicants should note that these are minimum requirements and it 
may well be appropriate to serve more than this minimum on certain persons 
in some cases. 

3.18 All documents required to be served on persons under rule 8 must be 
served ‘forthwith’ after the application has been made. This condition will 
be deemed to have been met if the documents are sent by first class post on 
the date of application. 



Must the application be 3.19 All applications must be publicised in a number of ways. Rule 9 
publicised? covers the requirements and these are amplified below. 

3.20 On, or very shortly after, the date of application, a notice must be 
published in the London Gazette by the applicant containing the informa- 
tion described in rule 9(1). The ‘concise particulars’ might be those 
contained in the memorandum submitted with the application or an 
abbreviated version of this, covering the main provisions in the draft order. 
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3.21 The applicant must publish in a local newspaper circulating in each 
area in which the proposals contained in the application are intended to 
have effect, the particulars described in rule 9(6), except that where the 
application relates to works which would be carried out in the territorial sea 
and outside the boundary of any local authority, the notice containing these 
particulars must be published in Lloyd’s List and in a local newspaper 
circulating in the area of each relevant coastal authority. These matters 
must be published on 2 separate occasions. The first publication must be not 
more than 14 days before, and not later than, the date of application, and 
the second must be not more than 7 days after that date. For example the 
first newspaper publication might be on a Tuesday, 13 days before the date 
of application (the following Monday week) and the second publication 
would then need to be no later than the following Monday fortnight. 

3.22 ‘Local’ newspaper should be interpreted as that which is most likely 
to be read by persons in the vicinity of the proposed works. For example, a 
linear scheme affecting a large part of London might be published in a 
newspaper circulating in the London area whereas tor proposals affecting 
only one London Borough a local newspaper circulating in that area would 
be appropriate. Where an applicant has applied for an order involving more 
than one unrelated proposal in different localities, the notice in each local 
newspaper may contain a summary of the proposals relevant just to that area, 

3.23 Where the application relates to works or other matters specified in 
one or more of the categories in column (1) of Schedule 6, the applicant must 
serve on the person nomed in the adjoining column (2) a notice containing 
the same information as provided in the local newspaper (described in rule 
9(6)). This notice must be served forthwith after the date of application and 
must state the capacity in which the recipient of the notice is being served. 
For example, where the proposals in the draft order involve the construction 
of a tramway, the notice would be served on the occupiers of all buildings 
fronting on to a street where the tramway is to be constructed and to all 
occupiers of propei'ties in adjoining streets whose main means of acccjss is 
from the relevant street. 

3.24 Exceptionally, it might be necessary for the Secretary of State to direct 
the applic:ant to publish a notice, like that publishtKl in thti London Caizettc^ 
or in the local newspaper, in Scotland or in a foreign state which is a 
Contracting Party to the Convention on Environmental Impact Assessment 
in a Transboundary Context (the Espoo Convention). This would apply 
where the proposed works are considered to have an environmental impact 
(as described in paragraph 1(c) of Schedule 1) in, or in the waters adjacent to, 
Scotland or Northern Ireland, or a foreign country such as France or the 
Republic of Ireland. 

3.25 By virtue of rule 9(6)(e) applicants must make available for free public 
inspection a set of all of the documents (except the fee) at a suitably 
convenient location to which the proposals in the draft order relate, for 
linear developments and for works in the sea it may be necessary, in older to 
comply with this rule, to make the application documents available for 
inspection at two or more locations. Applicants should exercise sensible 
judgement in this matter. It is for the applicant to decide where to deposit the 
documents. A town or village hall or a public library might be the most 
appropriate. For railway schemes, a local station might offer a good 
alternative. The room in which the documents are open to inspection should be 
accessible to those who are elderly or disabled, including wheelchair users. 
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Applicants are advised to obtain advice from the local planning authority on 
the public inspection arrangements. The Secretary of State will wish to be 
satisfied that the public inspection arrangements made by applicants are 
adequate. 

3.26 Whatever location is chosen it is important that the documents are 
open to inspection at all reasonable hours. This should take into account the 
size and importance of the proposals, but should normally include at least 
two evenings up to say 8.00 pm or at least two Saturday mornings to provide 
a reasonable opportunity to those who are unable to inspect the documents 
in normal weekday working hours. The documents must be available for 
public inspection on every weekday (except Bank Holidays] during the 
42-day objection period. 

3.27 Where the application provides for any of the matters described in 
rule 5(3), such as any construction works, the applicant must place a notic^e 
forthwith after the date of application in the form of Form 2 in Schedule 3 on, 
or as close as reasonably practicable to, the relevant site. For linear works of 
greater than 5 kilometres in length, this notice must be placed at intervals of 
not more than 5 kilometres. It must be sited so as to be accessible to the 
public. 

3.28 Some applications will include proposals for stopping up, diverting, 
or restricting the use of a street as a consequence of the works. In these cases 
the applicant must post a notice in the form of Form 3 in Schedule 3 
forthwith after the date of application on the street at, or as close as 
reasonably practicable to, each point of stopping up or diversion. ‘Street’ in 
this context includes public highways, public footpaths and bridleways, and 
private roads, and ‘stopping up’ includes a change in the status of the street 
at a level crossing from, say, a public carriageway to a private accommoda- 
tion crossing (with or without public access for pedestrians and 
horseriders). 



3.29 Railway or tramway works might involve in consequence the closure 
of a railway passenger or tramway service to which the provisions of sections 
54 and 56 of the Transport Act 1962 apply. In such a case the apiilicant must 
forthwith after application post a notice in the form of Form 4 in Schedule 
3 at every station to be closed and every station directly served by the line to 
be closed to passenger services. The role of the Transport Users Consultative 
Committees in these cases and the procedures that would apply are dealt 
with in Part 7. 



3.30 The applicant must take reasonable steps to maintain the notices 
referred to in paragraphs 3.27 to 3.29 for a period of 42 days. To this end, 
notices placed in locations exposed to the elements should be enclosed in a 
clear plastic cover. 



3.31 As soon as reasonably practicable after the date of application, 
the applicant must make available for sale at a reasonable price 
(i.e. set to cover the costs of publication] copies of the draft order, the 
memorandum describing the proposals and the ES. If the latter is 
incomplete on application (as a result of a conditional waiver direction] 
or is subsequently amended, copies of the later additions or amend- 
ments must similarly be made available for sale. Information about 
how and where copies of these documents may be obtained should be 
displayed prominently at the places where the full set of application 
documents is open for inspection. Applicants must be prepared (under 
rule 9(12]] to provide copies of any documents which form part of 
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the application to any person who requests them, on payment of a 
reasonable charge. 



How will owners and 
occupiers be made 
aware of an application 
affecting their 
property? 



3.32 On, or just before, the date of application owners and occupiers listed 
in the book of reference must be served (rule 10) with a notice by the 
applicant in the form of Form 5 in Schedule 3. Where an owner or occupier 
is not listed in the book of reference because the name of that person cannot 
be ascertained after reasonable enquiry, the applicant must serve a notice at 
the relevant property by addressing it to the owner or occupier by name or 
by the description ‘owner’ or ‘occupier’ and identifying the land either by 
the name or number of the property or by some other form of suitable 
description. The notice must be left in the hands of a person who is, or 
appears to be, resident or employed at the property or on the land; or by 
leaving it conspicuously affixed to a building or other appropriate structure 
on or near the land. (See section 66(4) ). 



3.33 This is the minimum statutory requirement. Applicants may well 
consider that it would be appropriate in some cases to notify owners and 
occupiers of adjoining land who may be affected by the proposals in the 
application even though their land would not be compulsorily acquired. 
Some persons in this category such as those in buildings fronting on to a 
tramway are covered by their inclusion in Schedule 6. But there may well be 
others who should receive the notice. Examples are 

(a) landowners and occupiers of land along the banks of a river which 
might be affected by proposals for a tidal barrage; 

(b) owners or occupiers of buildings or land adjoining a proposed new 
railway line, but outside the limits of deviation; 

(c) users of level crossings who will continue to enjoy private rights of 
access over a crossing where its status is being changed from public 
highway to accommodation and occupation only. In this case the 
persons affected should be advised of any duties that might be placed 
on them as a result of the proposal. For example, any duty to close 
barriers or gates at the crossing. 

3.34 Once an applicant has completed all of the publication and notifica- 
tion requirements on application, an affidavit must be sent to the processing 
unit as evidence of compliance with the requirements in rules 8, 9 and 10 
(see also paragraph 4.4). 



Can the Secretary of 
State impose 
requirements that 
would not normally 
apply? 



3.35 Yes. Under rule 13 the Secretary of State may give general directions 
or directions relating to particular categories of application requiring 
applicants to comply with all or any of the provisions of rule 3 which would 
not otherwise apply. Further, in any case where it is appropriate to do so, 
the Secretary of State may, by notice in writing served on the applicant not 
later than 42 days after the date of application, require compliance with such 
of the provisions contained in rules 5, 7, 8, 9 and 10 as may be specffied in 
the notice, even though the applicant would not normally be obliged to 
comply with these provisions. However, the Secretary of State cannot 
impose application requirements which are not contained in the Applica 
tions Rules. A notice under rule 13 could not for example require an 
applicant to provide the relevant plans or sections to a larger scale than 
specified, or to provide 5 sets of application documents. 
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Part 4: Post-application Stage 



Introduction 



What will the 
processing unit do 
when an application is 
received? 



How should applicants 
prove compliance with 
the Applications Rules? 



4.1 This Part explains what happens after an application is received by the 
processing unit, how persons who wish to object or make representations 
about the proposals should proceed and what the Secretary of State does 
about any objections and written representations. It also deals with the 
procedures for local public inquiries and hearings and for proceeding by 
written representations. Unless otherwise stated, in paragraphs 4.2 to 4.41, 
references to rules are to the Applications Rules; thereafter in this Part, 
references to rules are to the Inquiries Procedure Rules. 



4.2 The Secretary of State may not make an order unless the applicant has 
complied with the rules (see section 6(1)]. The first task for the processing 
unit on receipt of an application will therefore be to check that it is in the 
form set out in rule 4, and that all the items required by rule 5 have been 
supplied with the application. An acknowledgement will be sent to the 
applicant as soon as possible after the application has been received and 
again after the affidavit required by rule 5(9) has been submitted. These 
acknowledgements will indicate whether the Secretary of State is satisfied 
(as far as possible) that the rules have been complied with. 

4.3 It is not possible to check the accuracy of every detail of an application. 
This is essentially the responsibility of applicants, who must, for example, 
use their best endeavours to ensure that they have properly identified all the 
owners and occupiers of land which is needed for the scheme, and that they 
have ascertained whether any buildings or land affected enjoy special 
statutory protection. The processing unit may spot obvious errors, such as a 
failure to serve a notice required by the rules, or discrepancies between 
different pieces of documentation, but the applicant should not rely on the 
unit to find errors. The acknowledgements of an application and of the 
proofs of compliance will signify only that the application is believed to 
have been validly made and that it may therefore be progressed. The 
acknowledgements will have no legal force and will not indemnify 
applicants against challenges that the requirements of the rules have not 
been fulfilled. 



4.4 Rules 5(l)(d) and 5(9) require applicants to send proof of compliance 
with these rules by affidavit. This should be in the form of a written 
statement describing the action which has been taken to comply with each 
of the rules which is relevant to the application, sworn by the person who 
has performed that action before a Solicitor or other Commissioner for 
Oaths. The affidavit which is to be submitted with the application should 
include a copy of the form of the pre-application notice which has been 
served under rules 3(2) and 3(3). (An applicant may submit more than one 
affidavit where more than one person has responsibility for checking 
documents and procedure for the purpose of confirming that the rules have 
been complied with). The affidavit which is to be submitted after application 
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has been made should be accompanied by copies of the London Gazette and 
the local newspaper (or newspapers) in which notice has been published 
under rule 9, and a copy of the form of notice served under rules 9 and 10. 



What if an applicant 
has not complied with 
the Applications Rules? 



4.5 Where an applicant, through an administrative oversight, has failed to 
comply with a requirement in the Applications Rules, a direction can be 
sought under rule 12. For example, if the applicant had not served copies of 
documents on a person in Schedule 5 where relevant or had not served a 
notice on a landowner it would be possible for a request to be made in 
writing for a partial waiver of rule 8(3) or rule 10(1) respectively. The request 
must state the reasons for requiring a partial rule 12 waiver. 



4.6 Assuming the Secretary of State was satisfied that it was impossible, 
impracticable or unnecessary for the applicant to comply with the particular 
rule (in the cases described above it would clearly be impossible for the 
applicant to meet the requirement that the documents or notice are served 
"forthwith" after application), a rule 12 direction would be issued. A 
condition may be attached to the direction requiring the applicant to comply 
with the relevant rule by a specific date. Where documentation or notices 
have not been served such a condition would certainly be imposed. 

4.7 Although it is possible in this way for the applicant to make good an 
error of omission or commission without having to withdraw the application 
and hence start the process from the beginning, this is at best likely to delay 
the processing of the application. Moreover if non-compliance was per- 
ceived to have been a deliberate attempt to circumvent the rules, the 
Secretary of State might ask the applicant to withdraw the application. A 
fresh application would certainly be necessary if there had been a 
substantial failure to comply with the rules or if the omission were 
discovered at such a late stage that the interests of the person concerned had 
been materially prejudiced in the proceedings which had already taken 
place. 



Are there any other 
grounds on which the 
Secretary of State 
would refuse to process 
an application? 



4.8 When an application is received, the processing unit will as a matter of 
course seek comments about the proposal from policy divisions (in its own 
or other Government Departments) about the scheme. Where relevant, 
advice will be sought from divisions which deal with financially related 
permissions, such as grant and investment approvals, for their comments on 
the funding statement required by rule 5(2)(c). The Secretary of State would 
be unlikely to reject an application at this stage on financial grounds unless 
the project were likely to be unfinanceable and could not be achieved within 
a reasonable period, or if it appeared that the applicant was unable to meet 
legitimate claims for compensation under statutory blight provisions. An 
application would not be rejected solely on the grounds that an applicant 
had still to undertake or complete negotiations with the relevant policy 
division about the financing of a works proposal. 



4.9 The processing unit will also want to be sure that the proposals in a 
draft order are technically feasible. Advice about this would be sought from 
appropriate expert bodies, for example, in the case of railways, from HMRI. 
The Secretary of State would only reject an application at this stage if the 
proposals were so fundamentally flawed that the processing of the applica- 
tion would be futile. 
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Who will be consulted 
about applications? 



Is it possible to alter 
proposals after an 
application has been 
made? 



4.10 There may be legal reasons which would oblige the Secretary of State 
to reject an application. For example, an applicant may have included in a 
draft order provisions which were outside the powers of the Act and without 
which the scheme could not be implemented. It would be pointless to 
embark on potentially time-consuming and expensive procedures (for all 
concerned) if the Secretary of State could not at the end of the process make 
a valid order. 



4.11 As soon as possible after receiving an application, the processing unit 
will circulate relevant application documents within its own Department 
and to other Government Departments to seek views on what is proposed. 
The applicant will only be responsible for sending documents or notices to 
Government Departments to the extent prescribed in Schedules 5 and 6 to 
the rules. 

4.12 By way of example, in all cases where an applicant has requested the 
Secretary of State to direct that planning permission be deemed to be granted 
for development included in a draft order, details of the proposals will be 
sent by the processing unit to the appropriate Regional Office of DOE. Where 
a draft order includes proposals for the creation of new criminal offences, or 
for the establishment of a penalty fares scheme, comments will be sought 
from the Home Office and the Lord Chancellor's Department. Applications 
for schemes which affect agricultural interests or coast protection, flood 
defence or land drainage would be referred to the Ministry of Agriculture, 
Fisheries and Food. In all section 1 cases relating to Wales, the Welsh Office 
will be consulted. 

4.13 Normally any substantive points at issue between a Government 
Department and an applicant should have been resolved before the 
application is made. However, if following the application there remained 
differences between the applicant and a Department on a substantive matter, 
it would be open to that Department to make representations to the Secretary 
of State responsible for determining the order. If the matter was not resolved, 
the Department which made the representations would be able to present an 
official statement of case at the public inquiry and would be able to give 
evidence at it as an official body. 



4.14 The amendment of application documents or the provision of 
additional documents is possible after application, subject to a number of 
provisos and qualifications. Although ideally amendments should not be 
needed, it is inevitable that the need will arise from time to time. Faced with 
this situation, applicants should consider whether to proceed under rule 11 
or rule 12. 

4.15 Rule 11 provides procedures where the proposed amendments or 
additions are minor and do not involve additional compulsory land 
acquisition powers or compulsory extinguishment of easements or other 
rights over land. (Changes which materially altered the character of the 
proposals in the draft order would be unacceptable and would require a 
fresh application.) Assuming these conditions are satisfied, the applicant 
may submit to the Secretary of State additional or amending documentation 
up to the date on which the applicant's statement of case for the public 
inquiry must be served. That is either 6 weeks after the Secretary of State has 
given notice that an inquiry is to be arranged, or 4 weeks after the conclusion 
of the pre-inquiry meeting where the Secretary of State causes one to be held. 
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Where a hearing is to be held, any amendments should be covered in the 
applicant's statement of case for the hearing. In all other cases changes can 
be made at any time before the application is determined, although the 
Secretary of State would need to allow time for persons who are considered 
to be affected by the amendments to comment on them. To keep delays to a 
minimum applicants should submit amended or new documents as early as 
possible in the processing of the application. 

4.16 Under rule 11, the requirements in rule 8 for the deposit of application 
documents with other persons will apply to the amended or additional 
documents to the same extent as they would have done if those documents 
had been part of the initial application for an order. So, for example, if an 
alteration is proposed to the siting of a railway works within the limits of 
deviation as described in the draft order, the applicant will have to serve 
copies of the amended draft order, and such amendments to the plans, 
sections and other application documents as are relevant, on the local 
authority and the relevant persons in Schedule 5. The deposit of documents 
must be done on or before the date on which the new documents are 
submitted to the processing unit. It would be prudent also for the applicant 
to notify other persons affected by the change (such as landowners) and to 
arrange for the amended documents to be available for inspection. 

4.17 Under rule 12(4) the Secretary of State may issue a direction waiving 
certain applications rules and enabling an applicant to submit an amended 
application without repeating the whole of the applications procedures. 
Such amendments might include minor additional land acquisition powers. 

4.18 In all cases the applicant must make a formal written request for a 
waiver and state the reasons why it is made. A rule 12 direction will be 
issued waiving the need for compliance with one or more provisions in the 
rules specified in rule 12(1) where the Secretary of State is satisfied that it is 
impossible, impracticable or unnecessary for the applicant to comply with 
the provision and 

(a) the amended application relates to substantially the same subject 
matter as the original application; 

(b) the original application has not already been determined by the 
Secretary of State; 

(c) the applicant has in making the original application complied in all 
material respects with the rule (or rules) for which a waiver is being 
sought on the amended application; and 

(d) the Secretary of State is satisfied that it is appropriate to do so. 

In issuing the direction the Secretary of State may require the applicant 

to comply (in full or in part) with the relevant rule (or rules) by a specified 
date. 



4.19 An applicant may wish to alter or add to the ES submitted with the 
application. This might be a consequence of changes made to a scheme after 
the application for the order, or because new environmental information has 
come to light which has a bearing on the proposals before the Secretary of 
State. Rule 6(12) allows for this. If there is to be an inquiry into the 
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application, the applicant must send the new document to the processing 
unit on or before the date on which the statement of case for the inquiry is 
required to be submitted under the Inquiries Procedure Rules. In all cases, 
the applicant will have to comply with rule 8 of the Applications Rules about 
the deposit of copies of the new document with other persons as if the new 
document were part of the original application. Where an applicant intends 
to submit significant additional environmental information before any 
public inquiry or hearing, the applicant should advertise this fact by notice 
in the same newspapers in which notice of the application has been given 
under rule 9. 

4.20 As explained earlier Rule 12 allows the Secretary of State to waive the 
requirements of certain of the rules on the request of an applicant (or 
prospective applicant), in circumstances where strict compliance with the 
rules was impossible, impracticable or unnecessary. Conversely, rule 13 
allows the Secretary of State to direct applicants (either generally or in 
specific cases) to comply with requirements of the rules which would not 
otherwise apply. A rule 13 direction must be given no later than 42 days after 
the date of application. Rule 21 allows the Secretary of State to set later time 
limits for any action which is required by the rules. 

4.21 These discretionary powers have been included in the interests of 
flexibility, because it is impossible to anticipate in the rules every sort of 
situation in which the standard arrangements might be inappropriate. The 
way in which they are used by the Secretary of State will be subject to the 
usual test of reasonableness applied by the Courts to administrative action. 
The power to waive the requirements, for example, would not be used to 
deprive persons of the right under the rules to receive notice of an 
application in which they had a legitimate interest, if without that notice 
they would have no knowledge of the proposals. 

4.22 A rule 12 direction might be given, for example, if any of the persons 
on whom a pre-application notice had been served informed the applicant 
that they did not wish to receive copies of application documents (because 
the implications for them of the proposed scheme were negligible). In these 
circumstances there would be no purpose in maintaining the requirement to 
serve application documents. The extension of time limits under rule 21 
might be agreed to where it made sense to allow persons more time to 
perform particular functions, as long as that did not overly prejudice the 
interests of others. 

4.23 Anybody may object to an application for an order (subject to the 
provisions of section 20 which applies to statutory bodies). Rule 16 sets out 
the minimum requirements for making objections. They must be submitted 
within 42 days of the date of the application for an order (or, where the 
objection relates to additional or amended documents submitted after the 
date of the original application, not later than 42 days after the date such 
documents are supplied to the objector or served on the Secretary of State - 
rule 16(2)); they must be in writing, and state the grounds of the objection; 
and they must include the name and address of the objector. 

4.24 Letters of objection should be addressed c/o the processing unit 
(address in Annex 1) to the Secretary of State responsible for determining the 
application. The notices of an application required under the rules to be 
published and served on various persons will give the address to which 
objections should be sent and will normally include a reference number to 
quote in the letter of objection. The processing unit will be responsible for 
sending copies of objections to the applicant for the order. 
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4.25 The contents of the letter should state concisely the grounds of the 
objection. Objectors should bear in mind that there will be an opportunity 
at a later stage to amplify their objections, either in the case which they 
put to an inquiry or hearing (if one is held) or by making further 
written representations at the invitation of the Secretary of State under 
rule 19(4). 

4.26 Anybody may make representations in support of an application. 
While such representations will help to inform the Secretary of State about 

■'fa scheme, they will not automatically confer on the supporters 
a formal status in the subsequent procedures. Where 



a scheme submit evidence on matters not dealt with by the 
example, evidence of a specialist nature, that will, of course, 
into account. 



m applicant decides for any reason to withdraw the applica- 
s determined by the Secretary of State, the applicant should 
ce to this effect in the same local newspaper as contained the 
ication. Notices should also be served on owners, occupiers 
person who received notice of the application or who was 
pies of the application documents. 



icessing unit will acknowledge objections and other repre- 
soon as is reasonably practicable after receipt. In acknowl- 
bjections and representations, the processing unit will ask 
s to say whether they wish to appear at the inquiry (if one is 
" will be informed that in order to secure the right to appear 
quired to provide either an outline statement of case or a full 
Lse under rules 6(7) and 7(4) of the Inquiries Procedure Rules. 



4.29 ^ Where any objections have been lodged in accordance with the 
Applications Rules, a decision on the application cannot be made until the 
Secretary of State has first considered the grounds on which they have been 
made. A decision on an application may, nevertheless, be made in spite of 
unwithdrawn objections if they appear to the Secretary of State to be of a 
frivolous or trivial nature, or to relate solely to matters of compensation 
which fall to be considered by the Lands Tribunal (section 10(3) of the Act). 

4.30 As soon as practicable after the end of the obiection Derinrl the 
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4.32 Provision is made under rules 18 and 19 to consider objections on the 
basis of written representations, where it is practicable. This procedure 
involves exploring outstanding difficulties by means of an exchange of 
correspondence, following which the Secretary of State will decide the 
matter. The procedure is most suitable where there are only a few objections. 
Sometimes, however, such an exchange of correspondence may not 
adequately bring out all the information which the Secretary of State needs 
to reach a decision, and a short hearing or full inquiry might then be 
necessary, to deal with the outstanding points of difficulty. Further 
information on written representations procedure is contained in para- 
graphs 4.34 and 4.35. 

4.33 Rule 18 has effect to require the Secretary of State to decide whether 
a case should proceed by written representations or a hearing within the 
same timescale as that allowed for the decision to hold an inquiry - that is 
4 weeks from the end of the objection period (rule 4 of the Inquiries 
Procedure Rules). However, where the applicant needs more time to 
negotiate with objectors (because, for example, this could lead to the 
withdrawal of objections) the Secretary of State may allow more time before 
deciding how to proceed (rule 2 1 of the Applications Rules and rule 19 of the 
Inquiries Procedure Rules). 

4.34 Written representations procedure may be a suitable alternative to an 
inquiry or hearing where there are very few outstanding objections and it is 
considered practicable to deal with the issues in correspondence. It will not 
be possible to proceed in this way if a statutory objector insists on exercising 
the right to be heard or if the issues involved are technical or complex. Where 
the Secretary of State decides that it is practicable to consider outstanding 
objections on the basis of written representations, the processing unit will 
notify the applicant and each person with an outstanding objection that the 
intention is to proceed in this way. 

4.35 Rule 19(2) to (5) sets out the procedure. The applicant has 28 days in 
which to submit to the Secretary of State (c/o the processing unit) 
representations upon each objection. These representations will be served 
upon the objectors by the Secretary of State within 7 days and they will then 
have 21 days in which to respond. If the applicant has not submitted 
representations on the objections, or any objector does not respond to those 
representations, the Secretary of State may, by notice in writing, require the 
applicant or the objector to submit such further information as may be 
required within a reasonable timescale as stated in the notice. The 
application will not be determined until each side has been given a 
reasonable opportunity to comment on the other side's representations and 
the Secretary of State is satisfied that sufficient information has been 
obtained to proceed to make a determination. This position will be reached 
normally when the objectors have nothing further to add to earlier 
representations. 



4.36 Hearings are more relaxed and less formal than inquiries. Whereas 
inquiries are subject to statutory Inquiries Procedure Rules, a hearing will be 
conducted in accordance with a non-statutory Code of Practice. A copy is 
available on request from the processing unit. 

4.37 Hearings are likely to be arranged more quickly than inquiries. 
They are likely to be shorter and less costly for the parties involved. The aim 
is to allow everyone, including any interested third parties, to have an 
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opportunity of presenting their views in an informal atmosphere and to 
provide an opportunity for the appointed person to obtain all the informa- 
tion necessary for a recommendation to he made to the Secretary of State. 
Hearings would not normally be appropriate where the proposals in the 
application include compulsory land acquisition. 

4.38 The person appointed by the Secretary of State to conduct a hearing 
(‘the Inspector’) is likely to be an Inspector appointed as for an inquiry (see 
paragraph 4.51) although a senior Civil Servant, a technical expert or other 
suitable person could instead be appointed. An inquiry is conducted by an 
Inspector appointed by the Secretary of State on the advice of the DOE 
Planning Inspectorate (see also para 4.51). The cost of the hearing or inquiry 
(in respect of accommodation, and the costs of the Inspector and Programme 
Officer) will be borne by the applicant. Objectors will be expected to bear 
their own costs. 

4.39 A public hearing may be more appropriate than an inquiry where 
there is only a small number of objectors. There must be no outstanding 
objections involving complicated policy or legal matters, nor should cross- 
examination be necessary to test opposing cases. A hearing might not be 
appropriate if many members of the public wished to be present. 



4.40 The Secretary of State will decide between a hearing and an inquiry, 
and will consult both the applicant and the objectors before ma kin g the 
decision. The decision to hold a hearing does not preclude the possibility of 
an inquiry being held subsequently. It is open to the Inspector to decide 
during a hearing that an inquiry would be more appropriate. If so, the 
hearing would be closed and an inquiry would be arranged. 

4.41 Rule 20 provides that, where the Secretary of State causes an inquiry 
or hearing to be held, every objection and all other representations received 
will be submitted to the Inspector as soon as it is reasonably practicable to do so. 



4.42 The holding of an inquiry or hearing is mandatory only where a 
statutory objector makes a valid objection to a proposal, that objection is not 
withdrawn and the objector insists on exercising the right to be heard. 
(Statutory objectors are defined by reference to section 11(4) and include 
local authorities for areas in which any works are proposed to be carried out 
under an order and persons affected by compulsory acquisition provisions 
in a draft order.) Where the holding of an inquiry or hearing is discretionary, 
the Secretary of State will take the following factors into account in deciding 
whether there should be an inquiry: 

• the number of objections; 

• ffie range and complexity of issues raised by objectors; 

• the scope for the applicants to resolve objections by negotiation with the 
objectors; 

• ffi® need for more information to be provided by applicants about their 
proposals; 

• objections to aspects of a scheme requiring a consent, permission or 
licence under another statutory procedure (e.g listed building consent); and 
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• the desirability for evidence, either for or against a scheme, to be tested by 
cross-examination. 

4.43 Where there are very few objections from persons who are either not 
statutory objectors, or, if they are, do not insist on being heard, it would be 
possible to proceed by written representations. In most cases, however, 
where there is a significant number of objections to a proposal, an inquiry 
will be held even if it is not mandatory to do so. 



4.44 The issues identified in paragraphs 4.42 and 4.43 will also be taken 
into account in deciding whether a proposal for which the Secretary of State 
is the applicant should be subject to an inquiry. 



4.45 Effective use of the period before the inquiry opens can make a crucial 
contribution to the efficiency of the inquiry and to the overall decision 
process. 

4.46 Where an inquiry is likely to be long-running or complicated to 
programme, a pre-inquiry meeting will be held to discuss procedural 
arrangements. Pre-inquiry meetings result in a more effective use of inquiry 
time by providing the opportunity for agreement to be reached on such 
matters as: 

• practical arrangements for accommodation 

• dates and sitting times 

• likely duration and order of cases 

• clarification of issues and the areas of uncertainty 
® matters for agreed statements 

• arrangements for preparation, presentation and distribution of proofs and 
document numbering. 

4.47 The Inspector will preside over the pre-inquiry meeting. At least 3 
weeks' written notice of it will be given to the applicant, each statutory 
objector, any person entitled to appear at the inquiry and any other person 
whose presence seems desirable. A note confirming the matters agreed, 
procedural arrangements, and deadlines for submission of proofs of 
evidence will be circulated, by or on behalf of the Inspector, to those who 
attend the meeting. The costs of the pre-inquiry meeting, including the 
Inspector's time in preparing for the meeting and follow-up action, are to be 
paid by the applicant. 

4.48 No discussion of the merits of the proposal will take place at the pre- 
inquiry meeting, as that is a matter for the inquiry itself. An inability to 
attend or be represented at the meeting will not prejudice a person's right to 
give evidence at the inquiry itself. 

4.49 Pre-inquiry meetings, where desirable, will normally be called by the 
Inspector, using the powers in rule 8. However, for major and controversial 
cases, the Secretary of State may decide that a pre-inquiry meeting should be 
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held. In such cases the Secretary of State calls the meeting using the powers 
in rule 6(1), which trigger the special procedures in rule 6. The processing 
unit will, when confirming that an inquiry is necessary, notify the applicant 
of the intention to hold such a meeting and will, at the same time, issue a 
statement of matters (a note of the matters about which the Secretary of State 
particularly wishes to be informed in considering the draft order in 
question). The applicant must publish in a local newspaper circulating in 
the area in which the proposals contained in the application are to have 
effect a notice of the Secretary of State's intention to hold such a meeting, 
together with the text of the statement of matters. 

4.50 If a pre-inquiry meeting is to be held under rule 6 [as distinct from rule 
8) it must take place not later than 16 weeks after the date on which notice 
is given that an inquiry is to be arranged, unless the Secretary of State 
specifies another timescale. The Planning Inspectorate will arrange the 
timing and location of the pre-inquiry meeting in consultation with the 
applicant and other principal parties. A minimum of 3 weeks' notice of the 
arrangements for the meeting will be given. Before the pre-inquiry meeting 
takes place, the applicant and any person required to do so by the Secretary 
of State under rule 6(7) will be required to provide an outline statement (a 
written statement of the principal submissions which they intend to put 
forward at the inquiry). Any official body (a Minister of the Crown or a 
Government Department) making an official representation on the proposed 
draft order must serve on the Secretary of State and other interested parties 
a written statement setting out its evidence in regard to an application within 
3 weeks of the Secretary of State giving notice of the intention to hold an 
inquiry. Such a statement is known as an official case. Where the applicant 
intends to rely on such official evidence in support of the application, the 
text of the relevant official case must be included in the outline statement 
provided by the applicant for the pre-inquiry meeting. 

4.51 The processing unit will agree the timing of the inquiry with the 
applicant and the Planning Inspectorate, and will also arrange with the 
Inspectorate for the appointment of the Inspector. The Inspector will be 
appointed by the Secretary of State on the advice of the Inspectorate. He or 
she may be a salaried Inspector from the Inspectorate, a contract Inspector or 
a member of the Lord Chancellor's Panel. It is possible that a QC or other 
suitable person will be appointed if the proposals in the application are 
exceptionally large and controversial. 

4.52 Rule 11 requires that the inquiry starts within 22 weeks of the 
Secretary of State giving notice that an inquiry is to be held, where no pre- 
inquiry meeting is held pursuant to rule 6; or within 8 weeks of the 
conclusion of any pre-inquiry meeting held under rule 6. Where, however, 
it appears to the Secretary of State that such a timescale would be 
impracticable or unreasonable, the Secretary of State may defer the holding 
of an inquiry to allow the applicant and other principal parties more time to 
prepare their cases. Not less than 6 weeks' notice of the date, time and place 
of the inquiry will be given by the Secretary of State to the applicant, 
statutory objectors and any other person who has served an outline 
statement or full statement of case, unless a shorter period has been agreed 
with the applicant and every statutory objector. 

4.53 Once the date of the start of an inquiry has been fixed, the applicant 
will be required by rule 11(6) not later than 2 weeks before that date to 
publish details in three ways:- 
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(1) by posting a notice about the inquiry on, or as close as reasonably 
practicable to, the land which would be affected by the powers being 
sought; 

(2) by posting a similar notice in one or more places where public notices 
are usually posted in the affected locality; and 

(3) by placing a notice about the inquiry in one or more local newspapers 
circulating in each of the areas affected by the proposals in the 
application. 

For a proposed linear development exceeding 5 kilometres, the site notice 
must be posted at intervals of not more than 5 kilometres, 

4.54 The notices will have to give details of the date, time and place of the 
inquiry, as well as a summary of the proposed works to which the 
application relates. 



4.55 Subject to the Secretary of State's agreement, the venue for the inquiry 
may be selected by the applicant. Exceptionally, it may be appropriate for the 
inquiry to be held in more than one place, for example where the proposal 
is for a railway line of some length (rule 11(3)). In these cases, the Inspector 
may from time to time adjourn the inquiry. The Inspector will be able to 
decide the date, time and place of resumption and, if these details are 
announced at the t im e of adjournment, there will be no need for further 
notice to be given. 

4.56 The accommodation chosen for an inquiry will be in the locality in 
which the proposals in the draft order are to have effect. It will need to be of 
sufficient size to house the numbers expected to attend the inquiry; and it 
should also have good lighting and ventilation, be suitable for the use of 
public address equipment, and be accessible to those who are elderly or 
disabled, including wheelchair users. There should also be photocopying 
and telephone facilities available. In addition to the foregoing criteria, the 
chosen venue will need to be within reasonable distance of public transport 
and have adequate parking facilities nearby. Further advice to applicants on 
the criteria for public inquiry venues (set out in the guide to the duties of 
Programme Officers) can be obtained from the processing unit. 



4.57 Applicants will be required to meet the costs of a public inquiry, 
including the costs of accommodation, and the salary or fees of, and any 
travelling and subsistence costs necessarily incurred by, the Inspector. 
Applicants must provide a Programme Officer for inquiries where the 
Inspector requests one. If they are unable to meet this commitment from in- 
house resources, they will need to buy in the resource. The Programme 
Officer, who will be responsible only to the Inspector, will assist the 
Inspector by organising the inquiry programme, by ensuring that all 
documents received before and during the inquiry are recorded and 
distributed as appropriate, and by maintaining the inquiry library. A guide 
to the duties of Programme Officers is available on request from the 
processing unit. 

4.58 It will be open to applicants to make a reasonable charge for providing 
copies of any inquiry document sent to or by them, where such copies are 
requested by anyone other than the Inspector or those persons listed in 
rule 12(1). 
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4.59 The applicant or objectors could be liable for award of the other 
party's costs if they are deemed to have acted unreasonably in respect of an 
inquiry (or hearing) and have thereby caused another party to incur 
unnecessary expense. A note on award of costs is available on request from 
the processing unit. 



4.60 The persons who are entitled to give evidence at an inquiry are those 
specified in rule 12, that is the applicant, any statutory objector, and any 
other person who has provided either an outline statement of case or a full 
statement of case at the request of the Secretary of State (under rules 6 or 7). 

4.61 In addition to those entitled to be heard, the Inspector can allow 
others to speak. The Inspector is likely to disallow evidence which is 
irrelevant or repetitious. There is no obligation for any party at an inquiry to 
be represented professionally. The Inspector will ensure that everyone gets 
a fair hearing, whether professionally-represented or not. Those persons 
who prefer not to appear at the inquiry can be assured that their written 
objections or evidence will be fully considered by the Inspector (provided 
they are received before the inquiry closes) and taken into account in the 
report to the Secretary of State. Any representations received after the 
inquiry will be examined by the Department receiving the report, to see if 
they raise any new evidence which may affect the outcome and which ought 
to be referred back to the parties. 



4.62 Being a public proceeding, it will be open to anyone to attend the 
inquiry. The opportunity to present evidence will be subject to the controls 
set out in paragraphs 4.60 and 4.61. 



4.63 It will be for the Inspector to decide exactly how to conduct the 
inquiry (rule 15) but generally speaking there will be opening statements 
outlining the proposals and objections and explaining how far agreement 
has been reached between the parties in pre-inquiry negotiations; proofs of 
evidence will then be read out (or a summary of that evidence if the proof 
contains more than 1500 words, in accordance with rule 14(5)) and there 
will thereafter follow an opportunity for cross-examination of witnesses. 
Closing submissions summarising the cases are the final activity. 

4.64 Unless otherwise agreed with the applicant, the proceedings will 
begin with the applicant's opening statement; and the applicant will also 
have, the right of final reply. 



4.65 Applying the principles of openness, fairness and impartiality, the 

Inspector's job is to: 

• see that everyone with an interest has the opportunity of presenting a case 
for or against the proposals; 

• report the cases to the Secretary of State as they have emerged at the 
inquiry; 

• reach conclusions on the merits of the arguments; 

• make recommendations to the Secretary of State, or give reasons for not 
making a recommendation. 
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4.66 The Inspector cannot deal with matters of compensation. Neither can 
legal issues be determined by the Inspector, but if such matters are raised, the 
submissions may well be included in the Inspector's report to the Secretary 
of State. 

4.67 The Inspector is also responsible for ensuring that the inquiry is run 
efficiently and that inquiry time is not wasted. The Inspector has the power 
to adjourn proceedings where necessary (rule 15(11)) and may visit any site 
to which an application relates (rule 16). If such a visit is unaccompanied, 
the Inspector does not need to give notice to anyone involved in the inquiry. 
If, however, the visit is to be in the company of the applicant and any statutory 
objector, the proposed date and time is to be aimounced during the inquiry. 
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4.68 The Secretary of State can appoint one or more Assessors (rule 10) to 
advise the Inspector on specialist issues. The Assessor accompanies the 
Inspector during the appropriate parts of the inquiry and may ask questions 
during the proceedings. 

4.69 After the close of the inquiry, the Assessor may make a written report 
to the Inspector on matters about which specialist advice is needed. Such a 
report will then be appended to the Inspector's report, which will include an 
indication as to how far the Inspector agrees with the Assessor's report or, 
where there is disagreement, the reasons for that (rule 17(3)). 



Can objectors put 
forward alternative 
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4.70 The Inspector will have discretion, under rule 15(4), to refuse to 
consider evidence that is considered to be irrelevant (for example concern- 
ing a radically different proposal). This does not necessarily rule out the 
giving of evidence on possible alternatives to the proposals in the draft order 
(for example minor modifications to a line of route) where the Inspector 
considers this to be pertinent. The Inspector is more likely to allow such 
evidence if it has been included in a statement of case received before the 
inquiry, since the applicant would then be in a position to respond to the 
alternative proposals. That said, the inquiry is about the merits of the 
proposals in the application and the Inspector s task is to report on those 
proposals, irrespective of whether there may be an alternative. 



Are the deadlines 
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4.71 The deadlines specified in these rules for the submission of docu- 
ments (summary given at Annex 6) are intended to facilitate the efficiency 
and effectiveness of the inquiry and the decision process and are therefore in 
the interests of all concerned. The main purpose is to give realistic and 
reasonable target dates for the average type of proposal, in the interests of 
progressing to a decision on an order as quickly as reasonably practicable, 
taking into account the interests of the applicants and objectors. 

4.72 An objective of the deadlines is to secure the exchange of relevant 
information in good time before an inquiry opens, so that everyone has time 
to prepare properly. Unreasonably late submission of a statement of case or 
proof of evidence, or failure to provide an adequate statement or a summary 
of a proof (where required) could lead to a claim for costs, if this causes 
another party to incur unnecessary expense (for example because the 
inquiry has to be adjourned or unnecessarily prolonged). 

4.73 Rule 19 allows the Secretary of State the flexibility to extend any of the 
stipulated time limits. 
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Part 5: Determination of Applications 



Introduction 



Procedures in Outline 



5.1 This Part explains the decision-making process leading up to the 
making or refusing of an order and the projected timescales for that process. 



5.2 Section 13 sets out the provisions for making or refusing section 1 and 
3 orders. The determination process will vary according to circumstances, as 
set out below: 



Secretary of State will proceed to 
determine the application on its 
merits. 

Secretary of State will determine 
the application when satisfied that 
all the information necessary for a 
decision has been received, and 
that the exchange of written 
representations has been properly 
concluded. 

Secretary of State will determine 
the application, after taking into 
account the report and 
recommendations of the Inspector. 
(Further details of post-inquiry 
considerations are given at 
paragraph 5.6 below.) 

5.3 The Secretary of State will in every case consider the ES before 
determining an application, unless an absolute waiver direction has been 
given. Where a partial waiver has been granted, the outstanding balance of 
the ES must have been provided by the applicant and other parties must have 
had a reasonable opportunity to consider it before the application is 
determined. 

5.4 Where the Secretary of State proposes to make an order, but with 
modifications which would substantially change the proposals, the appli- 
cant and any other persons who would seem to be likely to be affected by the 
planned changes will be given the opportunity to make representations to 
the Secretary of State, who must consider those representations before the 
application is determined. It may be necessary in certain circumstances to 
re-open the inquiry. 

5.5 Where an applicant has included more than one proposal in a single 
application, the Secretary of State can determine each proposal separately if 
appropriate — section 13(3). For example, if one proposal in a single 
application was opposed, but another proposal was unopposed, the 



(i) Where no objections are 
received: 

(ii) Where objections are 
considered under the written 
representations procedure: 



(iii) Where a public inquiry or 
hearing has been held: 
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Secretary of State might make an order for the unopposed proposal whilst 
the other was considered at an inquiry and determined at a later date. 
The Secretary of State will not in general approve a proposal forming part of 
an application if this might result in a commitment to a particular decision 
on the remainder. 



Inquiry Cases 5.6 In cases where an inquiry has been held, on completion of the 

proceedings, the Inspector will submit a written report to the Secretary of 
State, containing the conclusions reached and recommendations made as a 
result of the inquiry. Where an environmental statement has been prepared 
in accordance with rule 6 of the Applications Rules, the information which 
it contains will be among the material considerations which an Inspector 
will take into account in the recommendations and report to the Secretary of 
State. Where the Inspector has had a written report from an Assessor, a copy 
of that will be attached to the Inspector’s report to the Secretary of State, with 
an indication of the level of agreement and reasons for any disagreement in 
the latter document. The Inspector will normally require 3 reporting days, 
after the inquiry closes, for every day of the inquiry, although timing might 
be shorter on long inquiries, and longer on short inquiries. 

5.7 If, after the close of the inquiry, the Secretary of State disagrees with the 
Inspector s recommendations either on matters of fact, or as a result of new 
evidence arising after the inquiry, rule 1 7(4) of the Inquiries Procedure Rules 
provides that interested parties (as defined in rule 12(1)) must be notified 
and given an opportunity to comment before a decision against that 
recommendation can be made. Rule 17(6) makes provision for an inquiry to 
be re-opened if appropriate. 



Notification of Decision 5.8 In all cases, the Secretary of State’s decision will be notified to the 

applicant and to any statutory objectors. Where an inquiry has been held, the 
decision will be accompanied either by the Inspector’s report or, where that 
is very bulky, by a copy of the Inspector’s conclusions and recommenda- 
tions. If a person entitled to be notified of the decision under Section 14(1) 
of the Act has not received a copy of the Inspector’s report, a copy will be 
under rule 18, if written application is made to the Secretary of 
State within 4 weeks of the date of the decision. Non-statutory objectors will, 
on request, be sent a copy of the Secretary of State’s decision letter and a copy 
of the Inspector s conclusions and recommendations, but not the Inspector’s 
report. In all cases, the Secretary of State will publish a notice of the decision 
in the London Gazette. Where works are authorised, the applicant must 
publicise the decision in a local newspaper circulating in the area of the 
proposed works (section 14(4)). If the order is made, the date when it comes 
into effect will be stated in the order. Normally this will be the day after the 
order is made. 

5.9 In all cases, as soon as practicable after the making of an order, the 
applicant must deposit a copy of the order and any plan or book of reference 
prepared in connection with the application in the office of the Clerk of the 
Parliaments. (Where plans or books of reference are revised before the order 
is made, the applicant must deposit the latest version with the copy of the 
order.) The applicant must also deposit copies of these documents with the 
appropriate councils (district councils, London borough councils and the 
Common Council of the City of London) in whose area works authorised by 
the order are to be carried out. The councils will then make such documents 
available for inspection free of charge at all reasonable hours. 
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Timescales for making 
or refusing an order 



Finality of Decision 



Disregard of funding 
issues in determining 
an application 



5.10 There are no mandatory deadlines by which the Secretary of State 
must make or refuse an order considered under these procedures. However, 
every endeavour will be made to determine applications within the 



timescales given below: 

(a) where no objections have 
been made to the application: 



(b) where objections are made to 
the application, but all such 
objections are withdrawn: 

(c) where the application is 
subject to the written 
representations procedure: 

(d) where a hearing has been held 
into the application: 



not later than 3 months after the 
last date for receipt of objections 
(42 days from the date of 
application); 

not later than 3 months after the 
date on which the last objection is 
withdrawn; 

not later than 4 months after the 
conclusion of that procedure; 

not later than 4 months after the 
date on which the person 
appointed to conduct the hearing 
submits a report to the Secretary of 
State; 



(e) where a public inquiry has not later than 6 months after the 

been held into the date on which the Inspector 

application: holding the inquiry submits a 

report to the Secretary of State. 



5.11 Section 22 provides that a person aggrieved by an order under section 
1 or 3 of the Act may challenge a decision on the grounds that statutory 
powers have been exceeded or that the requirements of the Act, or of the 
Tribunals and Inquiries Act 1971 (now the Tribunals and Inquiries Act 1992) 
have not been complied with. Any application must be made in the High 
Court within 42 days of the publication of the notice about the making of the 
order. The Secretary of State’s decision is final unless it is set aside by the 
High Court either suspending the operation of, or quashing, the order or any 
of its provisions. 

5.12 Anyone who considers making a High Court challenge is advised to 
take legal advice before doing so; the local Citizens’ Advice Bureau or 
Advice Centre will be able to advise on eligibility for any assistance 
available. 



5.13 When the Secretary of State decides whether to approve grant funding 
or investment for a scheme which is the subject of a section 1 or 3 order, that 
decision will be taken completely independently of, and subsequent to, the 
determination of the order itself. 
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Part 6: Schemes of National Significance 



Introduction 



6.1 This guide has dealt, so far, with the procedures which will apply to the 
majority of applications for orders. This Part describes what will happen 
when the Secretary of State decides that a proposal in a draft order is one of 
national significance and the Parliamentary stage prescribed in section 9 is 
invoked. References to rules are to the Inquiries Procedure Rules unless 
otherwise stated. 

6.2 When the replacement of Private Bill procedure by the order-making 
procedure was under consideration during the passage of the Transport and 
Works Bill, Members of Parliament took the view that they should continue 
to have some part in considering schemes which were of fundamental 
importance to the country as a whole. They decided that for a very few of the 
largest or most controversial projects Parliament should have an opportunity 
to express an opinion on policy issues such as the need for a scheme and its 
general features, and to decide whether or not to endorse it in principle. 

6.3 The mechanism by which this is to be achieved is a debate in both 
Houses on a resolution moved by a Government Minister. The timing of the 
resolution — after an order has been applied for and before a public inquiry 
is held - has been chosen for two important reasons. First, Parliament needs 
a clear understanding of the proposals which it is being invited to endorse, 
and this will only be fully possible once the form of a scheme has been 
crystallised in the application documents. Secondly, it would have run 
counter to the purpose of the new order-making procedure to give to 
Parliament a confirmatory role at the conclusion of the statutory processes: 
this would have required Members and Peers to scrutinise and approve the 
full details of an application and would, inevitably, have resulted in the 
reopening of arguments already considered at the inquiry. 

6.4 Parliament’s resolution thus amounts to approval in principle only, 
clearing the way for the proposals to be examined in detail at inquiry. The 
vote is not decisive, other than where the resolution to approve proposals of 
national significance is rejected. Just as with other applications, responsibil- 
ity for the final approval of schemes of national significance will lie with the 
Secretary of State, who is not obliged to make an order the principle of which 
Parliament has endorsed. The determination of any application will, 
naturally, be possible only after all relevant considerations have been 
examined and their relative significance assessed. This will be the task, not 
of Parliament, but of the Inspector at the inquiry and the Secretary of State. 

6.5 The Parliamentary stage has advantages for both applicants and 
objectors. By resolving issues of general principle early on in the procedure, 
both parties will be spared the time, effort and expense of undergoing an 
inquiry for a scheme should Parliament decide not to support it in principle. 
Similarly, those whose property is blighted by proposals which Parliament 
rejects on principle would be spared from needlessly enduring a long period 
of blight. Where Parliament does endorse proposals of national significance, 
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How will the Secretary 
of State decide whether 
a scheme is one of 
national significance? 



When will this decision 
be made and how will it 
be publicised? 



it is intended that this should make the subsequent public inquiry more 
manageable by reducing the need for issues of general policy and principle 
to be addressed. The interests of all concerned with an application will be 
served by minimising the period of uncertainty caused by lengthy approval 
procedures. 



6.6 Section 9(1) leaves this decision to the discretion of the Secretary of 
State. Parliament took the view in enacting this provision that it would be 
too inflexible to prescribe in the Act (or even in secondary legislation) the 
criteria by which the decision should be made. To be meaningful any such 
criteria would have had to be precisely defined, but it was not considered 
realistically possible to anticipate all the factors which might be relevant to 
the decision about national significance in different cases. The safeguard 
against unreasonable exercise of the discretion is that such action would be 
susceptible to challenge in the Courts. 

6.7 Schemes which merit referral to Parliament should normally be self- 
evident from an early stage in their planning because of their wide national, 
or even international, consequences. As a very rough guide, it is probable 
that the schemes which will be made subject to this special procedure will 
affect a significant part of the country rather than one small part of it. 
Inevitably, these schemes will either involve substantial land use, including 
substantial linear uses, or have extensive indirect effects on an area, for 
example, in their environmental or ecological impact. They will also 
probably be among the more costly and controversial projects of their type, 
but smaller ones may be referred to Parliament if the indirect consequences 
of the project raise issues of clear national importance. 

6.8 The decision about national significance can only be made after 
an application has been made. It would nevertheless be helpful if 
prospective applicants who believe that their schemes ought to be 
referred to Parliament under section 9 discussed their proposals with the 
processing unit as early as possible in the preparation of their application. 
This is so that the processing unit are made aware of the implications of the 
scheme (particularly any less obvious ones which may nevertheless be 
especially controversial) and can start to assess the case for making it 
subject to the Parliamentary stage, in liaison with DOE, DTI or the 

Welsh Office where the application would be determined by their 
Secretary of State. 



6.9 Where it is immediately apparent to the Secretary of State that a project 
is of national significance, an early announcement of the decision may be 
possible. In any event, the Secretary of State is required by section 9(2) to 
announce the decision that a scheme is one of national significance in the 
London Gazette within 56 days from the day on which an application for an 
order is received. This means that, where the decision is not clear cut, there 
will be a period of 14 days after the end of the statutory objection period for 
consideration to be given to the weight and nature of objections as well as to 
the characteristics of the project itself - the degree of controversiality of a 
proposal may, in such cases, be an important factor. 

6.10 As soon as possible after the publication of the London Gazette notice 
of the decision, the Secretary of State will have to publish a similar notice in 
a local newspaper circulating in the area or areas in which any proposed 
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works are to be carried out (section 9(3)). A copy of the notice will have to be 
sent also to the applicant for the order and to every objector who is either a 
local authority (as defined in section 11(4)) for an area in which works are to 
be carried out or a person whose land is proposed to be compulsorily 
acquired under the draft order. 



What will happen 
between the Secretary 
of State’s 

announcement and the 
Debates in Parliament? 



6.11 Once the Secretary of State has decided that an application relates 
to proposals which are of national significance, it will be necessary 
for each House of Parliament to approve a resolution which identifies these 
proposals. If the resolution fails in either House, the Secretary of 
State may not make the order applied for, and the application will fall 
(section 9(4)). 



6.12 The Act requires that there shall be an interval of least 56 days 
between the publication of the London Gazette notice and the Debates. This 
is intended partly to allow time for those who have an interest in a scheme 
(whether or not they support the principle of it) to elaborate their views to 
the Secretary of State or to Members of Parliament. It will also give Members 
of Parliament time to acquaint themselves with the proposals. 



6.13 Details of an application which relates to proposals of national 
significance will be deposited in the libraries of both Houses of Parliament. 
This will include all of the documents provided by the applicant in support 
of an application (such as the ES), copies of all objections and representa- 
tions made to the Secretary of State during the objection period, and a 
briefing note by the Department summarising the proposals, the applicant’s 
case for approving the principle of a scheme and the objections to it. Those 
who have already submitted objections or made representations during the 
objection period will not therefore need to write to the Secretary of State 
again. They may, however, wish to make further representations to their MPs 
either individually or through interest groups. 



Who will draft the 

Parliamentary 

resolution? 



6.14 The Act prescribes that the resolution shall be moved by a Minister of 
the Crown. It will thus be the Secretary of State to whom the application for 
an order has been made who will be responsible for drafting the resolution. 
There will nevertheless, of course, be consultation with other Ministers, 
with officials in interested Government Departments, with the House 
authorities, and with the applicant about the terms of the resolution. 

6.15 The terms of the resolution will need careful consideration. One 
which is too vague and does not establish a definite link with the ordei 
applied for will render the effect of Parliament s endorsement meaningless 
Conversely, a resolution which is too tightly drawn, by including too muc. 
detail about the proposals in the draft order, may demand a degree o. 
scrutiny by Parliament not achievable or intended under these arrange 
ments. It would also increase the risk of delay after the inquiry as there 
would be a greater likelihood that, if the Secretary of State wanted to modify 
the draft order in the light of the Inspector’s report, that could then conflict 
with the detailed terms of the Parliamentary resolution (see paragraphs 6.22 
to 6.24 below). 

6.16 The content of resolutions will undoubtedly vary from case to case, 
and the variety of types of works for which this procedure will be used makes 
it difficult to generalise about this. It is likely, however, that resolutions 
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What effect will 
Parliament’s resolution 
have? 



would contain some or all of the following elements: the nature of the works 
proposed; in general terms the location of the works or, for linear projects, 
the terminal and key intermediate points; and any special features of the 
scheme which might he critical to its acceptability in principle, such as 
measures for the protection of the environment in particularly sensitive 
locations. 



6.17 If both Houses of Parliament approve the resolution endorsing a 
scheme of national significance, the application will then continue through 
the rest of the procedures in much the same way as any other application. 
This will, in all probability, include the examination of the scheme at public 
inquiry. Rule 4(2)(a) requires the Secretary of State to give notice of the 
intention to hold an inquiry into a scheme of national significance within 4 
weeks of the passing by both Houses of the resolution. The date on which 
this notice is given will then be treated as the ‘relevant date’ for the purposes 
of the timetable of events (prescribed by the rules) leading up to the inquiry. 

6.18 The principles of natural justice which underlie the provisions of the 
rules and their specific requirements will essentially be unaffected by the 
passing of the Parliamentary resolution. The duty of the Inspector to 
examine all relevant issues will remain, as will the Inspector’s discretion to 
permit any person to appear who has something relevant to say. 

6.19 Those appearing at inquiries should, however, note that rule 13(3) 
provides that no representative of a Minister of the Crown or of a government 
department shall be required to answer questions which the Inspector 
considers are directed towards the merits of government policy or to the 
merits of a Parliamentary resolution passed under section 9. The main 
purpose of this rule is to ensure that official representatives cannot be put in 
the unreasonable position of being obliged to respond to questions which 
challenge the merits of policy adopted by their Ministers or by Parliament 
(although they may nevertheless answer such questions if they choose to do 
so). The rule also serves to indicate that public inquiries are, generally 
speaking, not an appropriate forum for discussion of the wider, national 
policy framework set by Government and Parliament within which the 
specific proposals before an inquiry are to be assessed. 

6.20 The significance of Parliament’s vote for the conduct of the inquiry 
will be for the Inspector to assess. The inquiry documents will include the 
record of the Parliamentary Debates and the terms of the resolution approved 
by Parliament. The Inspector will therefore be aware of the extent to which 
Parliament has examined and endorsed the principle of a scheme and will be 
in a position to weigh up evidence on matters of detail submitted to the 
inquiry against the matters of principle discussed by Parliament. The 
Inspector may decide in the light of this to disallow evidence which seeks to 
reopen arguments of principle which have already been fully addressed by 
Parliament. Rule 15(4) allows the Inspector to refuse to permit the giving of 
evidence which the Inspector considers to be irrelevant or repetitious; 
evidence which does no more than repeat arguments aired in Parliament 

might be considered by the Inspector to fall within the scope of this 
provision. 

6.21 It will, nevertheless, be proper for inquiries to address matters of 
principle in connection with schemes of national significance where, for 
example, objectors have new and relevant evidence which was not available 
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Will It be possible to 
propose alternatives to 
schemes of national 
significance? 



How will decisions on 
schemes of national 
significance be made? 



to Parliament, or where errors in the application have been discovered since 
the Parliamentary Debates. The Inspector would be obliged by the rules of 
natural justice to hear representations of this sort for the purposes of 
assessing whether they are of sufficient importance that they might have 
affected Parliament’s decision if they had been known at the time of the 
Debates. 



6.22 The consideration at inquiries into schemes of national significance of 
alternatives to proposals in a draft order will be regulated by the same 
principles as apply to other schemes. Radical alternatives which bear little 
or no relation to the scheme will probably be judged irrelevant to the scope 
of the inquiry. On the other hand, evidence may be allowed to be given upon 
for example a modification of part of the line of route of a railway having the 
purpose, for example, of mitigating the environmental effects of the scheme. 
Such evidence could be allowed even if the modification were to conflict 
with the terms of the Parliamentary resolution. There is less likelihood of 
such conflict if the resolution has been framed in fairly broad terms. As with 
inquiries into schemes which are not of national significance, the Inspector 
is more likely to be prepared to hear evidence about alternatives if this has 
been submitted in writing (preferably in the objector’s statement of case) 
before the start of the inquiry. 

6.23 Section 9(5) provides for circumstances where the Secretary of State 
wants to modify the order so that it could be inconsistent with the terms of 
the Parliamentary resolution. The provision allows the Secretary of State to 
return to Parliament to seek approval to a fresh resolution. In these cases, 
section 13(4) and rule 17(5) require the Secretary of State to give notice of the 
modifications to all those who would be affected by them and to give them 
an opportunity of making representations about them, before the new 
resolution is tabled in Parliament. This might also involve the reopening of 
the inquiry if, for example, the applicant or a statutory objector requested it 
within 3 weeks of the date of the notification. 

6.24 Assuming that the Secretary of State is satisfied with the results of 
these consultations, the new resolution would be tabled and documents 
about the modifications would be made available in the Parliamentary 
Libraries. The Debates would be arranged to allow time for Members of 
Parliament and Peers to digest the additional material, including the 
Inspector’s report, and to receive representations from the public. 



6.25 Decisions on schemes of national significance will be made on exactly 
the same basis as decisions on other applications. The only special condition 
in the Act is that the Secretary of State will not be able to include in an order 
for a nationally significant scheme any provision which is inconsistent with 
the terms of the Parliamentary resolutions (section 9(5)). It will be possible 
to challenge (under section 22) the validity of an order for a scheme of 
national significance in the same way as any other order. 
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Part 7: Assimilation of Procedures 



ieneral 



7.1 A project which will need the authorisation given by an order under 
Part I of the Act may also need authorisations under other enactments. 
Such authorisations may be in the form of consents, permissions or licences. 

It is the responsibility of the applicant to obtain such authorisations 
either separately or in parallel with the application for a Part 1 order. 
Section 15 of the Act provides for the Secretary of State to make regulations 
to assimilate procedures for such authorisations with the procedures for the 
Part I order. Regulations have been made (or will be made soon after the 
implementation of Part I of the Act) in relation to the procedures for 

obtaining: 

® listed building, conservation area and scheduled monument consent; 

« consent under the Transport Act 1962 to the withdrawal of railway 
passenger services; and 

• orders under Part VII of the Transport Act 1968, relating to inland 
waterways. 

Details of the relevant regulations are available from the processing unit. 

7.2 Further regulations may be made under section 15 in due course to 
provide for assimilating the procedures in connection with: 

• consents under the Water Resources Act 1991 ; and 

• consents under section 6 of the Green Belt (London and Home Counties) 
Act 1938 to the initiation of procedure for the compulsory purchase of 
Green Belt land vested in a local authority or parish council. 

7.3 It has been decided not to make regulations in relation to: 

• licences under Part II of the Food and Environment Protection Act 1985; 
and 

• consents under section 37 of the Electricity Act 1989. 

7_4 The purpose of section 15 regulations is to adjust other statutory 
approval procedures so that applications under those procedures may more 
easily be made and progressed in parallel with the applications for orders 
under the Transport and Works Act to which they relate. In particular, the 
regulations will enable related applications under different enactments to be 
considered at a single inquiry, where one is held. This means that the one 
Inspector will be in a position to make mutually compatible recommenda- 
tions about the different applications. The regulations will nevertheless not 
subsume these other approval procedures within the order making proce- 
dure, and separate decisions will be made on each application by the 
appropriate Secretary of State in accordance with the relevant policy 
criteria. Regulations will not, it should be stressed, exclude or vary the 
substantive rights of any party to the procedures in question, they will 
merely modify the procedures themselves. 



55 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Listed Building, 
Conservation Area and 
Scheduled Monument 
Consents 



7.5 The Act itself (at sections 16-19 and 21) also amends a number of 
statutory provisions to clarify how the following matters will be treated 
when they are associated with an application for a Part I order: 

• development requiring planning permission; 

• works requiring listed building or conservation area consent; 

• operations which require hazardous substances consent; 

• operations which are subject to the Coast Protection Act 1949; and 

• the consideration by transport users bodies (ie Area Transport Users’ 
Consultative Committees and the London Regional Passengers’ Commit- 
tee) of railway closure proposals. 

The procedures where the proposals in the draft order require planning 
permission or hazardous substances consent are dealt with in Parts 2 and 3. 

7.6 The following paragraphs explain the effects of the section 15 
regulations and of the amendments made by the Act. Where proposals in a 
draft Part I order involve any of these matters, applicants should read 
carefully the relevant comments below and any statutory provisions to 
which reference is made. Applicants should also consult any circular 
guidance on these topics which has been issued by the Department with 
policy responsibility for them. 



7.7 The Planning (Listed Buildings and Conservation Areas) Act 1990 
(‘the 1990 Act’) provides special controls in respect of listed buildings and 
areas of special architectural or historic interest, and the Ancient Monu- 
ments and Archaeological Areas Act 1979 (‘the 1979 Act’) provides similar 
controls in respect of scheduled monuments. If works which are the subject 
of a Part I order will affect a listed building, conservation area or scheduled 
monument in a way which would require consent under either the 1990 Act 
or the 1979 Act (respectively), the applicant for the order will need to 
prepare a separate application for that consent in addition to the Part I order 
application. In the case of applications for listed building or conservation 
area consent (‘Ibc’ or ‘cac’) the application will have to be made to the 
relevant local planning authority as required by the 1990 Act. Where such an 
application is related to a concurrent application for a Part I order, it will 
automatically be referred to the Secretary of State for the Environment or, in 
Wales, to the Secretary of State for Wales, by virtue of section 17. 
Applications for scheduled monument consent (‘smc’) must (by virtue of the 
1979 Act) be made direct to the Secretary of State for National Heritage or, in 
Wales, to the Secretary of State for Wales. 

7.8 Applicants should note that it will still be possible for them to seek Ibc, 
cac or smc separately from the Part I application. This may be appropriate 
where those consents are likely to be straightforward or uncontroversial. 
This could be done before, during or after the making and handling of the 
Part I application. However, the effect of section 17 is that any Ibc or cac 
application which is in train with the local planning authority when a 
related Part I order application is made will then automatically be referred 
to the Secretary of State. So, to avoid automatic ‘call-in’ to the Secretary of 
State, the applicant would need to apply for Ibc or cac either well before or 
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more than 10 weeks after the date of application for a works order. (The 
significance of the latter date is explained in paragraph 7.9). The advantage 
of making concurrent applications is that this will generally make it easier 
for the Departments concerned and Inspectors to handle related applications 
and for third parties to coordinate their responses under the different 
procedures. Concurrent applications will also, almost certainly, save time. 

7.9 Applicants should read the section 15 regulations which have been 
made (ie the Transport and Works Applications (Listed Buildings, Conserva- 
tion Areas and Ancient Monuments Procedure) Regulations 1992) in 
conjunction with the 1990 Act and the Planning (Listed Buildings and 
Conservation Areas) Regulations 1990 and with the 1979 Act and the 
Ancient Monuments (Applications for Scheduled Monument Consent) 
Regulations 1981. The changes which the section 15 regulations make to 
these procedures are detailed below. However, where an application for Ibc, 
cac or smc is made more than 10 weeks after the Part I order application to 
which it relates, it will be for the Secretary of State to decide whether or not 
it is practicable to assimilate the related procedures. If it is practicable to do 
so, the Secretary of State will direct that the section 15 regulations shall 
apply; if not, normal procedures under the 1990 Act or the 1979 Act would 
be followed for obtaining the necessary consent. 



7.10 The modified procedures can be summarised as follows. - 

(i) Where notice is required to be served on the owner of a building or 
monument under the rules which govern Part I order applications, 
the applicant for the Part I order may give notice of a con^current 
application for Ibc, cac or smc to that owner by means of the same 
notice. Such a combined notice must state that an application tor Ibc, 
cac or smc has been, or is to be, made in respect of the building or 

monument. 



(iil The applicant for a Part I order may use extracts horn the same plans 
and sections used in the Part I order application to illustrate the 
works for which Ibc, cac or smc is being applied for. The section lo 
regulations allow the option of submitting a description of works 
rather than plans, drawings and sections but this should be adopte 
only where a building or monument is to be demolished or where, 
the^circumstances discussed in paragraph 7.11 below, the precise 
effects of a proposal on a building cannot realistical y e nown 
the time of the application. 

mil The applicant for Ibc or cac rather than the local planning authority 
is to he responsible for publishing a notice of the applicaPon m 
local newspaper. This notice may be combined with the notice of the 
concurrent Part I order application, and the notice is to be pubhshe 
on or up to 14 days before, the date of the application for the consen . 
The notice should specify that the period for objecting to the consen 
application is not less than 42 days from the date of that application, 
and should specify the address to which such representations shou 
be sent (Representations about an application for listed building or 
conservation area consent, where the section 15 regulations apply, 
should be sent to the Secretary of State for the Environment or, m 
lies to the Secretary of sLte for Wales; but representetions 
specifically about the related Part I order application should be sent 
y unit.) The places named in the notice at which a 
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copy of the application and the supporting documentation is to be 
available for inspection for at least 42 days should, of course, be 
accessible to the public, including those who are elderly or disabled, 
and including wheelchair users. 

(iv) The local planning authority is to remain responsible for posting 
notices of an application for listed building or conservation area 
consent on the building concerned. The notice is to contain the same 
particulars as the notice published by the applicant in the local 
newspaper. The applicant must therefore send a copy of the 
newspaper notice to the local planning authority with the consent 
application. 

(v) The applicant for smc must submit with that application a statement 
to the effect that it is being made as a consequence of proposals 
included in a Part I order application. 

(vi) The (wider) definition of ‘owner’ in the rules for Part I order appli- 
cations is substituted for the definition of ‘owner’ in the regulations 
for Ibc, cac and smc applications. This means that notice of appli- 
cation for any of these consents will have to be served on the same 
persons on whom notice of the Part I order application is to be served. 

(vii) Inquiries into Part I order applications and into Ibc, cac or smc 
applications are to be held concurrently, unless the Secretary of State 
considers it to be inappropriate. The Inquiries Procedure Rules in 
respect of applications for Part I orders shall apply to any such 
concurrent inquiry. 

7.11 It is possible that, at the time the Part I application is made, it will not 
be practicable to give the full details of the works and their precise effect on 
listed buildings or on conservation areas: this is the normal level of detail 
which is required to be provided with these consent applications. There may 
be a case in these circumstances for giving Ibc or cac in principle, subject to 
a condition that the detailed proposals should be submitted to and approved 
by the Secretary of State or the local planning authority once they are 
available. This is not an option under smc procedures and it will only 
exceptionally be possible to give a conditional Ibc or cac of this sort. An 
example of the type of situation where a conditional consent might be 
appropriate would be when the promoter of an underground railway scheme 
is unable to predict the exact requirements for underpinning of a listed 
building until soil surveys have been carried out on the land in question. 
This may not be possible until after the Part I order has been made. The form 
of the conditional consent would heavily limit the range of permissible 
options so that the applicant could not, for example, claim that the consent 
extended to major alterations or demolition which had not been envisaged 
at the time of the application. If an applicant believes that there is an 
extremely good case for a two-stage permission of this kind, the DOE should 
first he consulted. But applicants are warned that, in general, that Depart- 
ment will want to see listed building or conservation area proposals in full 
and at the outset of the application. 



7.12 Regulations have also been made under section 15 of the Act to 
assimilate procedures for obtaining consent to a railway closure with those 
for obtaining orders under Part I of the Act, where a proposed railway or 
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other works involves a consequential discontinuance of railway passenger 
services. The relevant railway closure procedure is set out in sections 54 
and 56 of the Transport Act 1962 (‘the 1962 Act’) and section 54 of 
the Transport Act 1968 (‘the 1968 Act’). Although these procedures apply 
specifically to railway passenger services operated by the British 
Railways Board and by London Regional Transport, they have been 
extended by private Acts to apply also to certain independent railway 
and light rail systems. The regulations are entitled the Transport and 
Works Applications (Discontinuance of Railway Passenger Services) 
Regulations 1992. 

7.13 The purpose of section 21, which amends section 56 of the 1962 Act 
and section 41 of the London Regional Transport Act 1984, is to extend the 
powers of Area Transport Users’ Consultative Committees and of the London 
Regional Passengers’ Committee so that they may consider a proposal to 
discontinue railway services included in an application under section 6 or 
in a proposal made by the Secretary of State under section 7, and, if they 
think fit, object to it. This enables Area Committees to perform an explicitly 
representational role on behalf of objectors to a closure proposal included in 
such an application. 

7.14 The main changes to the 1962 Act procedures for railway closures 
which the section 15 regulations provide are detailed below. 

(i) The notice to be published in local newspapers under rule 9(2) of the 
Applications Rules for Part I orders may incorporate the information 
about a closure proposal which would otherwise be included in a 
notice under section 56(7) (a) of the 1962 Act. A copy of the notice 
must be sent to the relevant Area Committee within 4 days of the 
publication of the notice. 

(ii) Objections to the proposed closure must be made within 42 days and 
must be sent not only to the appropriate Area Committee but also to 
the Secretary of State who will copy them to the applicant for the 
order. The Area Committee does not therefore need to inform the 
Secretary of State or the applicant that it has received objections. 

(iii) The Area Committee may (as in normal closure cases unrelated to a 
Part I order application) hold its own hearing into the proposed 
closure. However, where the section 15 regulations apply, the 
Committee is to report to the Secretary of State for Transport not only 
on hardship arising from the proposed closure, but also on any social 
and economic matter directly relating to the proposed closure which 
has been the subject of an objection or representation to the 
Committee (unless it is frivolous). 

(iv) If a public inquiry is held into the works proposals, the consequential 
discontinuance of passenger services would also be dealt with at that 
inquiry. Where the Area Committee wished to present evidence to 
the inquiry on behalf of transport users it would have a right to do so 
provided it had served a statement of case (or outline statement) in 
accordance with the Inquiries Procedure Rules. If a statement of case 
was not served, the Committee would still be able to appear at the 
inquiry subject to the Inspector s agreement. It is likely that the 
Committee’s report to the Secretary of State would be used as its 
proof of evidence to the inquiry. 
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(v) Where a public inquiry is not required, for example because there are 
very few objections and no statutory objector insisting on one, the 
Area Committee would still be able to hold its own hearing and to 
send a report to the Secretary of State within a reasonable timescale 
from the end of the 42-day objection period. The Secretary of State 
would, in such cases, give objectors the opportunity to make further 
written representations before deciding on the Part I order applica- 
tion and the related closure consent. 

(vi) Where services are to be closed within their area, a Passenger 
Transport Executive (‘PTE’) will qualify as a local authority and 
therefore as a statutory objector under section 11 of the Act. In such 
a case, the PTE will be served with a copy of the Part I order 
application. Notice procedures under section 54(2) and (3) of the 
1968 Act are therefore unnecessary and are disapplied. A PTE may 
also, in any event, object to the effects of a closme on services outside 
its area, but it will not in these cases have the status of a statutory 
objector. 

7.15 In addition to these changes, rule 9(9) of the Applications Rules 
(discussed in Part 3 above) requires the applicant for a Part I order which 
involves a consequential closure (to which the procedures in the 1962 Act 
apply) to post a notice of the proposed closure at affected stations. The 
posting of these notices has previously been done (in all closure cases) on an 
informal basis, but in closure cases linked to a Part I order application this 
will be a statutory requirement. 

7.16 Once a Part I order has been made and the consequential closure 
consent granted, the applicant will be expected to post a notice at every 
station which is to be closed and at every station directly served by the line 
to be closed that the services described in the notice are to be withdrawn. 
The notice should include any conditions attached to the closure consent or, 
if the conditions are lengthy, an address from which the conditions may be 
obtained. These notices should be maintained until the closure date is 
known. (This would be for the benefit of newcomers to an area who might not 
otherwise be aware that the closure consent had been given.) The applicant 
will then be expected to post notices at the same stations advising the 
intended date of closure at least 3 months before the services are to be 
withdrawn. 



Inland Waterways 
Procedures 



7.17 Part VII of the Transport Act 1968 (‘the 1968 Act’) provides that 
certain types of proposal affecting inland waterways need to be authorised 
by order made by the Secretary of State for the Environment. The purposes 
for which orders are required, in sections 104(3), 105(3) and 112 of the 1968 
Act are, respectively: 

(a) to change the status of a British Waterways Board waterway between 
the categories ‘commercial’, ‘cruising’ and ‘remainder’; reclassifica- 
tion to ‘remainder’ removes the Board’s duty to maintain the waterway 
for navigation; 

(b) to change the Board’s maintenance obligations to reflect changes in 
craft design and use of its waterways; and 



(c) to extinguish rights of navigation and maintenance obligations on 
canals which are not comprised in the undertaking of the Board. 
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The procedure for these orders is set out in Schedule 13 to the 1968 Act. 

7.18 Where proposals in a Part I order application will affect inland 
waterways in any of the ways described in the previous paragraph, a separate 
application for an order under Part VII of the 1968 Act will also have to be 
made. This is because Part I orders may not include any provision which is 
aimed at removing or altering the requirement for an order under Part VII of 
the 1968 Act (see section 5(7]). Section 15 regulations are therefore needed 
to enable related applications to be considered in parallel. 

7.19 These regulations are entitled the Transport and Works Applications 
(Inl an d Waterways Procedure] Regulations. The main procedural changes 
which they make are explained below. These changes reflect the fact that it 
will be the promoter of a scheme rather than the Secretary of State who will 
initiate procedures under the 1968 Act. 

(i] An applicant for a Part I order must submit with that application four 
copies of a draft of the proposed 1968 Act order. 

(ii] The obligations in Schedule 13 to the 1968 Act on the Secretary of 
State to consult with various specified bodies before making an order 
under Part VII is replaced with an obligation on the applicant for the 
1968 Act order to serve on those bodies a copy of the draft order. A 
new obligation is imposed on the Secretary of State to consider all 
representations and objections made by those bodies on whom a 
copy of the draft order has been served. 

(iii] Responsibility for publicising the application for an order under the 
1968 Act is transferred from the Secretary of State to the applicant. 
The notice of the application is to state that the order is required in 
connection with a Part I order application. When this notice is 
published in a national newspaper, a copy of the London Gazette 
notice of the Part I order application is to be appended. More 
generally, the applicant may find it helpful to publish and display 
the notice required by Schedule 13 to the 1968 Act simultaneously 
with the notices required to be published and posted under the 
Applications Rules. 

(iv] The rules covering the procedures for inquiries held into Part I order 
applications are applied to inquiries held into applications for orders 
under the 1968 Act. Applicants for 1968 Act orders will be required 
to meet the administrative cost of the inquiry. 



(v] The scope of the right to require the holding of an inquiry into a 
Part I order application (see section 11(3] and (4]] - and consequently 
the scope of the term ‘statutory objector’ in the Inquiries Procedur 
Rules — is expanded to match the provisions of the 1968 Act. In tl 
circumstances where the holding of an inquiry into a 1968 Act ord. 
application is obligatory, any local authority (as defined m sectio. 
11(4]], which has objected to that application, the National River;. 
Authority and (in certain circumstances] any organisation appearing 
to the Secretary of State to represent a substantial number of persons 
using rite Jay will also benefit from the privileges conferred by 
section 11(3] in respect of the Part I order application. 



Further section 15 
regulations 
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Food and Environment 
Protection Act 1985 



Coast Protection Act 
1949 
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has been identified. If a Part I order application is made involving matters 
which require authorisations under other statutory procedures which are 
not the subject of section 15 regulations, administrative arrangements will 
be made to ensure that, as far as is possible, the handling of interdependent 
applications is coordinated. It will be helpful if prospective applicants could 
inform the processing unit at the earliest opportunity about cases of this sort. 



7.21 Under section 5 of the Food and Environment Protection Act 1985 
(‘FEPA’) licences are needed for the deposit of substances and articles in the 
sea. Consideration has been given to assimilating the Part I order-making 
procedures with those under FEPA. The conclusion has been that the pro- 
cedures under the two Acts are so dissimilar that assimilation is not practicable. 

7.22 Applicants for a Part I order which seeks powers to carry out works in 
the sea should consider whether the proposed activities, whether during 
construction or use of the works, would also require a FEPA licence. Where 
a FEPA licence is required, or may be required, an applicant should discuss 
the matter at the earliest opportunity with the Marine Environmental 
Protection Division of the Ministry of Agriculture, Fisheries and Food who 
will be able to consider what might be the best timing for an application for 
a FEPA licence. The best general guidance is to apply for any necessary 
FEPA licence before making the Part I order application, but the Ministry 
may refrain from deciding on the licence application until the report of the 
Inspector at any inquiry which is held into the order application is available. 
The arrangements in Schedule 3 of FEPA for making representations about 
the provisions of a licence will not be altered by the procedures under the Act. 



7.23 Section 15 regulations are not required to assimilate the consent 
procedures under section 34 of the Coast Protection Act 1949 (‘the 1949 Act’) 
which requires consent to be obtained for specified coast protection 
operations which are likely to obstruct or endanger navigation. The effect of 
section 19 is to add to the operations exempted under section 35 of the 1949 
Act: 



‘Any operations authorised by an Order under section 1 or 3 of the 
Transport and Works Act 1992’ 

7.24 The exemption of coast protection works which obtain authorisation 
under a Part I order from the 1949 Act provisions does not mean that such 
works should automatically be made the subject of a Part I order application. 
Applicants should note that section 13(2) provides that, where the Secretary 
of State considers that the object of an order applied for could be achieved by 
other means, a determination not to make the order may result. It is the 
general intention of the Secretary of State to invoke section 13(2) and to 
decline to make an order where the object of the order could be achieved by 
other means such as a consent under section 34 of the 1949 Act. 

7.25 An applicant who wishes to propose works which appear suitable for 
consideration under the 1949 Act procedure should first explore that route 
for obtaining the necessary authorisation. Only if the 1949 Act route is 
inappropriate (for example, because of the degree to which the proposed 
works would interfere with rights of navigation) should the applicant 
consider applying for an order under section 1 or 3. In such a case, section 
19 will enable all the matters, including coast protection issues, to be dealt 
with in the order and without requiring a separate consent under section 34 
of the 1949 Act. 
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Consents under the 
Electricity Act 1989 



7.26 Section 15 regulations are unnecessary in respect ol the procedures 
under section 37 of the Electricity Act 1989. This provision requires the 
consent of the Secretary of State for the installation of electric lines above 
ground in certain circumstances. Consent under section 37 is not required in 
connection with the electrification of railways because the installation of an 
electric line within premises in the occupation or control of the person 
responsible for its installation is exempted from the scope of section 37. This 
exemption does not, however, apply to the installation of overhead lines 
which form part of a tramway, trolley vehicle or other guided transport 
system constructed in a street. The Department of Trade and Industry have 
agreed to prescribe a general exemption from the scope of the section 37 
consent procedure in respect of the installation of electric lines for the 
purpose of a tramway or trolley vehicle system, or system using another 
mode of guided transport, which has been statutorily authorised, for 
example, under a Part I order. The arrangements for electrical installations 
will be examined as part of the order-making procedure and no assimilation 
regulations are necessary. 
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ANNEX 1 



Applications, objections and enquiries relating to the order-making proce- 
dures under the Transport and Works Act 1992 should be sent to the 
‘processing unit’. 



The address of the processing unit is: 

Department of Transport 
TWA Branch 
P2/025A 

2 Marsham Street 
London 
SWIP 3EB 



Telephone enquiries to the processing unit can be made on the following 
numbers: 

071-276-0563 

071-276-5327 

071-276-4821 

071-276-4851 
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ANNEX 2 



Commentary on Schedule 1 to the Act 



Examples Of Matters 
Which May Be Included 
In Section 1 And 3 
Orders 



Schedule 1 gives examples of the matters which may be provided for in 
orders made under section 1 or 3. The Schedule exemplifies the major types 
of provision which these orders may contain. The range of topics covered 
here reflects principally those which have in the past been included in 
private Bills for works proposals. This list is purely illustrative and is not 
intended to be exhaustive. 



PciTCigrcLphs 1 Qnd 2 describe various types of works for which orders may 
provide. The power to carry out works will be a fundamental aspect of most 
orders. 



Paragraph 3 provides for orders to sanction the acquisition of land, whether 
compulsorily or by agreement. This is a very common topic for legislation 
authorising works. It will be necessary for orders to provide for acquisition 
by agreement in circumstances where, for example, a body applying for an 
order needs specific authorisation to engage in that activity, which would 
otherwise be beyond its constitutional powers. 

Paragraph 4 provides for orders to authorise the creation and extinguish- 
ment of rights over land and water, whether compulsorily or by agreement. 
This power is widely drawn because of the multitude of rights and interests 
in land which will often need to be dealt with in relation to works proposals. 
The power will, for example, be commonly required to sanction the 
extinguishment or creation of rights of way, temporarily or permanently, 
which are needed in connection with works proposed in a draft order and 
related working sites. The power is, however, qualified in respect of public 
rights of way by section 5(6). 

Paragraph 5 provides for the abrogation or modification of agreements 
relating to land. Works proposals will frequently have implications for 
private agreements about the use of land, such as private accommodation 
level crossings and bridges over railways. This paragraph, in conjunction 
with Paragraph 4, means that orders under section 1 and 3 can deal with the 
abrogation of statutory and contractual obligations in connection with, for 
example, the abandonment of railways. 

Paragraph 6 provides for orders to confer on persons providing transport 
services the right to use the systems belonging to others. These sorts of 
provision appeared in private Acts in the days of competing private railway 
companies, where it was considered appropriate to sanction compulsory 
acquisition of through running rights in the public interest. It will probably 
be rare for orders to contain provisions of this sort, but they might be 
required where, for example, light rail systems are developed in neighbour- 
ing areas by different undertakers. 

Paragraph 7 provides that orders may include provisions to protect the 
property or interests of any person. This has been a very common feature of 
private Acts and of orders made under other enactments where special 
protection is appropriate, for example, for the equipment of a statutory 
undertaker or for the interests of a highway authority. 
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Paragraph 8 provides for orders to impose and exclude obligations or 
liability in respect of acts or omissions. This makes clear that orders may 
impose regulatory regimes on works authorised thereby. 

Paragraph 9 provides that orders may sanction the making of agreements to 
secure the provision of police services. Operators of new transport under- 
takings may wish to avail themselves of services provided by the British 
Transport Police or by the local police authority. Passenger Transport 
Executives and local authorities will need specific authorisation to enable 
them to enter into such arrangements. 

Paragraph 10 enables orders to provide for the carrying out of surveys and 
the taking of soil samples. A person authorised by an order to construct 
works may need to engage in these activities before exercising powers in the 
order to acquire rights in land for the purposes of the works. 

Paragraph 11 enables orders to make provision for the payment of 
compensation, for example in relation to rights and interests which have 
been compulsorily acquired. 

Paragraph 12 provides that orders may include provision as to the charging 
of tolls, fares and other charges; orders may also establish penalty fares 
schemes, and create summary offences in connection with non-payment or 
in connection with a person’s failure to give his name and address in 
accordance with the provisions of a penalty fares scheme. While provisions 
about the level of fares etc. are likely to be rare, the power to charge for 
services and provisions to deal with fare evasion may be required by new 
operators. (The framework of any penalty fares scheme to be authorised by 
an order under section 1 will be expected to follow the principles for such 
schemes set out in the Report by the Working Group on Penalty Fares, which 
included members from the Home Office and the Lord Chancellor’s 
Department. A copy of this Report may be obtained from the processing unit 
on payment of a reasonable charge.) 

Paragraph 13 enables orders to provide for the making of byelaws and for 
their enforcement, including the creation of summary offences and the 
imposition of fines (up to level 3 on the standard scale). The making of 
byelaws and creation of offences is an important mechanism for regulating 
conduct on public transport. Orders will have to provide for byelaws to be 
confirmed by the Secretary of State, 

Paragraph 14 enables orders to make provision as to payment of rates. Some 
private Acts authorising the construction of light rail systems have, in the 
past, provided for an alternative method of rating the operational land of the 
system. However, such provisions are unlikely to be needed in the future as 
a result of the provisions of the Local Government Finance Act 1988. 

Paragraph 15 provides that orders may sanction the transfer, leasing, 
discontinuance and revival of undertakings. Such provisions may be 
required in orders to approve changes in the management of works or 
matters ancillary to works which have been authorised by an Act or an order. 

Paragraph 1 6 provides that orders may make provision for the submission of 
disputes to arbitration. This sort of provision will commonly be needed 
where orders provide for consultation which may lead to unresolved 
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conflicts of opinion. In these circumstances, arbitrators would be appointed 
by an appropriate professional body, such as the Institution of Civil 
Engineers. 

Paragraph 1 7 provides that orders may include the imposition of require- 
ments to obtain the consent of the Secretary of State. Such provisions may 
afford a means of regulating the on-going activities of persons authorised to 
carry out works or matters ancillary to works under an order. They may also 
allow for the approval of matters of detail not known at the time when an 
order is made (for example, what equipment is to be provided at a level 
crossing) without the need for the operator to apply for a further order to 
sanction those matters. 
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Consultation Prior To Application For Section 1 Or 3 Order ANNEX 3 



CONTENT OF APPLICATION 


CONSULTEE 


1 


Works relating to new railways, tramways, trolley vehicle 
systems and systems using a prescribed mode of guided 
transport 


Her Majesty’s Railway inspectorate 


2 


Works involving new or altered passenger transport services 


Disabled Persons Transport Advisory Committee 
Area Transport Consultative Committee 

Any local consultative body representing recognised transport 
users groups 


3 


Works relating to inland waterways 


Inland Waterways Association 

Association of Waterways Cruising Clubs 

National Association of Boat Owners 

Residential Boat Owners Association 

Internal Drainage Boards via the National Rivers Authority 

British Marine Industries Federation 


4 


Works affecting land protected under section 6(l)(b) of the 
Green Belt (London and Home Counties) Act 1938 


The London Green Beit Council 


5 


Works affecting greenfield sites 


Council for the Protection of Rural England 
Council for the Protection of Rural Wales 
Country Landowners Association 
County Wildlife Trust 
Royal Society for the Protection of Birds 
Town and Country Planning Association 


6 


Works affecting commons, open spaces, and allotments (as 
defined in section 19(4) of the Acquisition of Land Act 1981) 


County Wildlife Trust 
Open Spaces Society 
Royal Society for the Protection of Birds 


7 


Works affecting or adjoining land belonging to the National 
Trust 


The National Trust 


8 


Works affecting the foreshore, river estuaries or river banks 


The Crown Estates Commissioners, the Duchy of Cornwall and 
the Duchy of Lancaster (in areas other than those specified in 
Schedule 2 Category 1 Column 2) 

County Wildlife Trust 

Royal Society for the Protection of Birds 

Internal Drainage Boards via the National Rivers Authority 


9 


Works affecting conservation areas, scheduled ancient 
monuments and listed buildings 


Joint Committee of the National Amenity Societies 


10 


Works affecting the townscape 


The Royal Town Planning Institute 
The Civic Trust 


11 


Railway Preservation schemes 


Association of Railway Preservation Societies 
Association of Independent Railways 


12 


Tramway projects 


National Tramway Museum 
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ANNEX 4 



Section 1 



Checklist of range of issues which may need to 
be considered by the applicant in preparing an 
Environmental Statement (ES) 

This checklist is not intended to imply that all environmental statements 
should cover every aspect of a project’s potential environmental effects at the 
same level of detail. Whilst every environmental statement should provide a 
f ull factual description of the project, the emphasis of Schedule 1 of the 
Transport and Works (Applications and Objections Procedure] Rules 1992 is on 
the main or significant environmental effects to which a project is likely to give 
rise. In many cases, not all of the aspects set out in the checklist will be 
significant or will need to be covered in any great depth in the statement. Issues 
which are of little or no significance for the particular project in question will 
need only very brief treatment to indicate that their possible relevance has been 
considered. This is not, of course, to say that incomplete or inadequate 
Environmental Statements will be acceptable. Discussions with the local 
planning authority and with other bodies at the pre-application stage will help 
to define the scope and range of issues which the ES will need to cover. 

The environmental effects of a development during its construction and 
commissioning phases should be considered separately from the effects arising 
whilst it is operational. Where the operational life of a development is expected 
to be limited, the effects of decommissioning or reinstating the land should also 
be considered separately. 



Information describing the project 

1.1 Purpose and physical characteristics of the project, including details of 
the proposed access and transport arrangements, and of numbers to be 
employed and where they will come from. 

1.2 Land use requirements and other physical features of the project 

(a) during construction; 

(b) when operational; 

(c) after use has ceased (where appropriate] . 

1.3 Production processes and operational features of the project: 

(a] type and quantities of raw materials, energy and other resources 
consumed; 

(b] residues and emissions by type, quantity, composition and strength 
including; 

(i] discharges to water 

(ii] emissions to air 

(iii] noise 

(iv] vibration 

(v] light 

(vi] heat 

(vii] radiation 

(viii] deposits/residues to land and soil 
(ix] others. 

1.4 Outline summary of main alternative sites and processes considered, if 
any, and reasons for final choice. 
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Section 2 



ection 3 



Information describing the site and its environment 

PHYSICAL FEATURES 

2 . 1 Population - proximity and numbers 

2.2 Flora and fauna (including both habitats and species) — in particular 
protected species and their habitats 

2.3 Soil: agricultural quality, geology and geomorphology 

2.4 Water: aquifers, water courses, shoreline, including the type, quantity, 
composition and strength of any existing discharges 

2.5 Air: climatic factors, air quality etc 

2.6 Architectural and historic heritage, archaeological sites and features, 
and other material assets 

2.7 Landscape and topography 

2.8 Recreational uses 

2.9 Any other relevant environmental features. 

THE POLICY FRAMEWORK 

2.10 Where applicable the information considered under this section 
should include all relevant statutory designations such as national nature 
reserves, sites of special scientific interest, national parks, areas of out- 
standing natural beauty, heritage coasts, regional parks, country parks, 
national forest parks and designated areas, local nature reserves, areas 
affected by tree preservation orders, water protection zones , nitrate sensitive 
areas, conservation areas, listed buildings, scheduled ancient monuments, 
and designated areas of archaeological importance. It should also include 
references to structure, unitary and local plan policies applying to the site 
and surrounding area which are relevant to the proposed development. 

2.11 Reference should also be made where relevant to international 
designations, e.g. those under the EC ‘Wild Birds’ Directive, the World 
Heritage Convention, the UNEP Man and Biosphere Programme and the 
Ramsar Convention. 



Assessment of effects (including direct and indirect, secondary, cumulative, 
short, medium and long-term, permanent and temporary, positive and 
negative effects of the project) 



EFFECTS ON HUMAN BEINGS, BUILDINGS AND MAN-MADE 

FEATURES 

3.1 Change in population arising from the development, and consequential 
environment effects 

3.2 Visual effects of the development on the surrounding area and 
landscape 

3.3 Levels and effects of emissions from the development during normal 
operation 

3.4 Levels and effects of noise from the development 

3.5 Effects of the development on local roads, rights of way and transport 

3.6 Effects of the development on buildings, the architectural and historic 
heritage, archaeological features, and other human artefacts, e.g. 
through pollutants, visual intrusion, vibration 
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EFFECTS ON FLORA, FAUNA, AND GEOLOGY 

3.7 Loss of, and damage to, habitats and plant and animal species 

3 .8 Loss of, and damage to, geological, palaeontological and physiographic 
features 

3.9 Other ecological consequences 
EFFECTS ON LAND 

3.10 Physical effects of the development, e.g. change in local topography, 
effect of earth-moving on stability, soil erosion etc 

3.11 Effects of chemical emissions and deposits on soil of site and 
surrounding land 

3.12 Land-use/resource effects: 

(a) quality and quantity of agricultural land to be taken 

(b) sterilisation of mineral resources 

(c) effect on surrounding land uses, including agriculture 

(d) waste disposal 

EFFECTS ON WATER 

3.13 Effects of development on drainage pattern in the area 

3.14 Changes to other hydrographic characteristics, e.g. ground water 
level, water courses, flow of underground water 

3.15 Effects on coastal or estuarine hydrology 

3.16 Effects of pollutants, waste etc on water quality 

EFFECTS ON AIR AND CLIMATE 

3.17 Level and concentration of chemical emissions and their environ- 
mental effects 

3.18 P articulate matter 

3.19 Offensive odours 

3.20 Any other climatic effects 

OTHER INDIRECT AND SECONDARY EFFECTS ASSOCIATED 
WITH THE PROJECT 

3.21 Effects from traffic (road, rail, air, water) related to the development 

3.22 Effects arising from the extraction and consumption of materials, 
water, energy or other resources by the development 

3.23 Effects of other development associated with the project, e.g. new 
roads, sewers, power lines, pipelines, telecommunications etc 

3.24 Effects of association of the development with other existing or 
proposed development 

3.25 Secondary effects resulting from the interaction of separate direct 
effects listed above 
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Section 4 Mitigating measures 

4.1 Where significant adverse effects are identified, a description of the 
measures to be taken to avoid, reduce or remedy those effects, e.g. 

(a) site planning 

(b) technical measures, e.g. 

(i) process selection 

(ii) recycling 

(iii) pollution control and treatment 

(iv) containment (e.g. bunding of storage vessels) 

(v) noise mitigation 

(c) aesthetic and ecological measures, e.g. 

(i) mounding 

(ii) design, colour etc 

(iii) landscaping 

(iv) tree planting 

(v) measures to preserve particular habitats or create alternative 
habitats 

(vi) measures to safeguard historic buildings, ancient monuments and 
archaeological remains and their settings 

(vii) recording of historic buildings, ancient monuments and archaeo- 
logical remains 

4.2 Assessment of the likely effectiveness of mitigating measures 



Section 5 



Risks of accidents and hazardous development 



5.1 When a proposed development involves materials that could be 
harmful to the environment (including people) in the event of an accident, 
the environmental statement should include an indication of the preventive 
measures that will be adopted so that such an occurrence is not likely to have 
a significant effect. This could, where appropriate, include reference to 
compliance with the Health and Safety at Work Act 1974 and its relevant 
statutory provisions. 

5.2 The Applications Rules require applicants to notify the Health and 
Safety Executive and hazardous substances authority (as defined in the 
Planning (Hazardous Substances) Act 1990) where they intend to make an 
application in respect of an operation which requires hazardous substances 
consent under that Act. 

5.3 It is desirable that wherever possible the risk of accident and the 
general environmental effects of developments should be considered 
together. 
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ANNEX 5 



Fictional Example Of An Extract From A Book Of Reference 

ABC ORGANISATION (Westhampton Transport Scheme) Order 1995 

In the Parish of OGILVY, in the District of Fenchurch, in the County of LEOSHIRE 



Number 
on map 
or plan 
(1) 


Extent, description 
and situation of the land 

(2) 


Freehold owners or 
reputed freehold 
owners 
(3) 


Lessees or reputed 
lessees 

(4) 


Occupiers (as 
defined in Rule 2) 
(see notes 1 & 2) 
(5) 


Special category 
(if any) and 
remarks 
(see note 3) (6) 


1 


205 square metres 
House, garden and garage 
known as 101 Upland Road, 
Fulhampton NE6 


James Robinson 

101 Upland Road 
Fulhampton 
London NE6 8PG 

Mary Louise Robinson 

as above 




Owners 


Listed Building- 
grade 11 


2 


63 square metres 
Part of rear garden of 
47 Salisbury Gardens, 
Hammerstone, SW6 


Angus Archibold 

5 The Square 
Thames Milton 
Surrey KT15 4NF 


Paul Arthur James 

47 Salisbury 
Gardens 
Hammerstone 
London SW6 7GD 


Lessee 




3 


521 square metres 
Part of private road and 
private footpath from 
Westbury Park Road to 
Carlton Lodge, Camlock 


The National Trust 

36 Queen Anne's Gate 
London SW1H9AS 


Brown, White, 
Green and Black pic 

Estate Agents 
3 Warmley 
Crescent 
LangWooton 
Barsetshire 
RG9 6LE 


Lessee 

John Blatchford 

Carlton Lodge 
Camlock 

Cheamshire W1J2 
(in respectof 
private right of 
way) 


Land held 
inalienably by the 
NationalTrust 


4 


850 square metres 
North east corner of 
Ealing Common bounded by 
Uxbridge Road and Grand 
Road, SW8 


London Borough of 
Westchurch 

Civic Centre 
Drayton Street 
Hopeton SE7 2DF 




Peter John Smith 

Addington Farm 

Chuttlebuck 

Wealing 

SW5 9MC 

(in respectof 

rights of turbary) 


Common land 
(owner unknown) 
and designated 
Green Belt 


5 


20,175 square metres 
Arable land forming part of 
Brydon Farm, Barnwood, 
Surrey on the east side of 
Carnation Road 


Lord Mudchute 

The Maltings 
Briar Rose Lane 
Hazelwood, Surrey 


A Davies 

Berrydown Farm 

Barnwood 

Surrey 


Lessee 


Green Belt land 


6 


25 square metres 
Unoccupied site adjoining 
access road to Warren Farm, 
Carwarden 


Unknown 






SSSI 


7 


200 square metres 
House known as ‘The 
Cottage", East Way, 
Hammerbury 


J Smith 

"The Cottage”, East Way, 
Hammersbury, Surrey 
HA21 




Owner 


Covenanted 

property 


8 


The right to lay and maintain 
a 375 millimetre pipe over 75 
square metres of arable land 
and public footpath (FP137) 
on the east of the River Taff 
and adjoining Cardiff Road 
(A-452) 


Peter Farm Limited 

26 Tudor Lane 
Pinkbury 
Herefordshire 
HR3 5DX 




William Peters 

Wetherall Farm 

Carwarden 

Dyfed 

(as trustee) 


Public Right of Way 



Note 1: List of statutory undertakers served with notice of intended application: 

British Gas pic of Rivermill House, 152 Grosvenor Road, London SWlV3JL[/n respect of gas mains, pipes and apparatus] 

British Telecommunications pic of 81 Newgate Street, London ECl A 7AJ [in respectof telephone posts, pipes, wires, cables and ancillary 
equipment] 

Rickmansworth Water Limited of PO Box 48, Bishops Drive, Hatfield, Hertfordshire, AL10 9HL[/n respect of sewers, drains, water mains, pipes 
and apparatus] 

Note 2: The book shall include rights and easements as well as title. 

Note 3: Special category land to be identified in this column comprises land subject to Special Parliamentary Procedure (eg common and 
National Trust land). Green Belt land (as defined in the Green Belt (London and Home Counties) Act 1938), land in which there is a Crown or 
Duchy interest, land to be offered in exchange, and land which is the subject of covenants or other restrictions (ie where, though privately- 
owned, local authorities and the National Trust have rights of enforcement as beneficiaries), together with any special designation attaching 
to the land or buildings. 

[Page Number 5] 
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Inquiries Procedure Timetable 



ANNEX 6 





EVENT 


DEADLINE 


COMMENTS 


RULE* 


1. 


Secretary of State gives written 
notice of intent to cause an inquiry to 
be held. 


Not later than 4 weeks from the end 
of the objection period (or 4 weeks 
from end of Parliamentary stage on 
schemes of national significance). 


The date for this event is known as 
the 'RELEVANT DATE’. (Objection 
period runs for 6 weeks from when 
the application is submitted.) 


4(1) 


2. 


Official body to serve official case 
upon Secretary of State, applicant 
and any statutory objector, if 
appropriate. 


Within 3 weeks of Relevant Date. 


Action only necessary if official body 
has made an official representation. 


5 


3. 


Applicant to serve a Statement of 


Not later than 6 weeks after the 


Supporting documentation to be sent 


7(1) 




Case on Secretary of State, each 


Relevant Date, or 4 weeks after the 


to the Secretary of State, and details 


7(2) 




statutory objector and, where 
applicable, any official body 
concerned. 


conclusion of a pre-inquiry meeting, 
where one has been arranged under 
rule 6. 


of where such evidence may be 
inspected free of charge to be sent to 
the statutory objectors by the same 
deadline. 


7(3) 


4. 


Other persons to serve a Statement 
of Case if required to do so by 
Secretary of State. 


Not later than 6 weeks after receipt of 
written notice from Secretary of 
State. 




7(4) 


5. 


Secretary of State may serve a 
‘Statement of Matters’ on the 
applicant and others from whom a 
Statement of Case has been 
required. 


Within 12 weeks of Relevant Date. 


A ‘Statement of Matters’ identifies 
the issues about which the Secretary 
of State particularly wishes to be 
informed in considering the draft 
order. 


7(8) 


6. 


Start of inquiry. 


Not later than 22 weeks from 
Relevant Date, or not later than 8 
weeks after the conclusion of a pre- 
inquiry meeting, where one has been 
held under rule 6. 




11(1) 


7. 


Secretary of State to give applicant 
and statutory objectors notice of 
date, time and place of inquiry. 


Not laterthan 6 weeks before inquiry 
starts. 


A lesser period of notice can be given 
if agreed between the parties. 


11(2) 


8. 


Applicant places notices about the 
inquiry in local area and local press. 


Not laterthan 2 weeks before inquiry 
starts. 




11(6) 


9. 


Notice of requirement to attend to be 
sent to representative of official body 
by Secretary of State, applicant or 
statutory objector. 


Not later than 2 weeks before inquiry 
starts. 




13(1) 


10. 


Proof of evidence (and, where proof 


Not later than 3 weeks before inquiry 


Inspector may set a different 


14(1) 




exceeds 1500 words, a summary 
thereof) by persons entitled to 
appear atthe inquiry to be sent to 
Inspector and other interested 
parties. 


starts. 


deadline for receiptof such 
documents in a timetable arranged 
under rule 9. 


14(3) 

14(4) 



NOTES 

* ‘Rule’ refers to the Transport and Works (Inquiries Procedure) Rules 1992. 

Rule 19 of the Inquiries Procedure Rules allows the Secretary of State the flexibility to extend any of the stipulated time limits. 
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If the Secretary of State causes a pre-inquiry meeting to be held, under rule 6, for schemes of national significance and other major 
schemes, the following events and deadlines will also be triggered; 





EVENT 


DEADLINE 


COMMENTS 


RULE* 


lA. 


Secretary of State gives notice that a 


Not later than 4 weeks from the end 




6(1) 




pre-inquiry meeting is to be held and 


of the objection period (or 4 weeks 




6(2) 




issues a ‘statement of matters’. 


from end of Parliamentary stage on 
schemes of national significance). 






2A. 


Applicant publishes notice in local 


Not later than 3 weeks after the 




6(3) 




press, indicating Secretary of State’s 
intention to have a pre-inquiry 
meeting and the text of the 
‘statement of matters’. 


Relevant Date. 






3A. 


Applicant to serve on Secretary of 


Not later than 8 weeks after Relevant 


Outline Statement to include any 


6(5) 




State and each statutory objector an 


Date. 


official case supplied under (2) 




Outline Statement. 




above. (If official case was supplied, 
copy of Outline Statement should 
also be sent to official body 
concerned.) 


6(6) 








Anyone else required by notice in 
writing from the Secretary of State to 
do so must provide an Outline 
Statement within 8 weeks of notice 
being served. 


6(7) 


4A. 


Pre-inquiry meeting to be held. 


Not later than 16 weeks after the 


If more than one pre-inquiry meeting 


6(8) 






Relevant Date. (Not less than 3 


is envisaged, the deadline applies to 


6(9) 






weeks’ notice of the meeting to be 
given to relevant parties.) 


the first to be held. 





Printed in the United Kingdom for HMSO 
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